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think we have enough facts before us 
to say whether the school trustees 
would or would not have such author
ity. We think, however, that the board 
should have some discretion in de
termining what absences are excusable, 
but, as we have stated, we have no 
facts upon which to determine whether 
such discretion, if exercised to release 
pupils for the purpose stated, would be 
abused in this case. Moreover, this 
would involve a question of fact upon 
which it would be difficult for this 
office to pass. 

If the board has discretion in such 
matters it would. of course, be limited 
to such releases of children as would 
not materially affect the best interests 
of the public school. The statute fix
ing the hours of the school day must 
be substantially complied with. The 
people of this state from territorial 
days have jealously guarded our pub
lic schools from all sectarian or de
nominational influences. (Section lOSS, 
R. C. M., 1935.) On the other hand, 
the right of people of different religions 
and denominations to conduct religious 
schools at such times and places as 
do not interfere with the public schools 
has never been denied and would be 
as zealously upheld as the right to 
conduct public schools free from re
ligious, sectarian and denominational 
influences. 

Opinion No. 36. 

State Board of Prison Commissioners 
-Suspended Sentences-Jurisdic

tion to Revoke - Judgment
Want of Jurisdiction-Effect 

of Void Judgments. 

HELD: Under the provisions of 
Sections 12078, R. C. M., 1935, as 
amended by Chapter 184, Laws of 1937, 
if the Court places a prisoner under 
the jurisdiction of the State Board of 
Prison Commissioners and does not re
tain jurisdiction it has thereafter no 
jurisdiction to revoke a suspended sen
tence. 

An order of the District Court re
voking a suspended sentence after 
placing jurisdiction of the prisoner 
with the State Board of Prison Com
missioners and without retaining juris
diction is without jurisdiction, void and 
a nullity. 

Sections 12080 to 12086, R. C. M., 
1935, are not repealed by Section 12078, 

as amended by Chapter 184, Laws of 
1937, and apply to all cases where the 
State Board of Prison Commissioners 
have been given jurisdiction of a pri
soner whose sentence has been sus
pended. 

March 25th, 1939. 
Mr. \IV. L. Fitzsimmons 
Clerk of Consolidated Boards 
State Capitol Building 
Helena, Montana 

My Dear Mr. Fitzsimmons: 

On behalf of the State Board of 
Prison Commissioners you have sub
mitted the following facts: 

"A district judge sentenced one 
Nels Ogland in Richland County for 
a term of eight years in the peniten
tiary for the crime of forgery, and 
suspended the sentence on May 12, 
1938, placing the prisoner under the 
jurisdiction of the State Board of 
Prison Commissioners as provided in 
Section 12082. On the second day 
of March, 1939, the judge caused the 
probationer to appear in his court, 
held a hearing as provided in Chap
ter 184, Session Laws of 1937, and 
after said hearing revoked his order 
of May 12, 1938, remanded the de
fendant to the custody of the sheriff 
and instructed said officer to deliver 
the defendant to the penitentiary to 
start serving his eight-year sen
tence." 

You request my opinion on the ques
tion whether the Court was without 
jurisdiction in revoking the suspension 
of sentence and if so whether the 
Court's order is null and void. 

The order suspending sentence made 
by the Court on May 12, 1938, reads 
as follows: 

"I t is therefore ordered that the 
said sentence imposed upon the said 
defendant is hereby suspended and 
the said defendant shall be placed on 
probation under the control and 
management of the State Board of 
Prison Commissioners and subject to 
the rules and regulations of the same 
as applied to persons paroled." 

There is no language in the order 
suspending sentence by which the 
Court retained jurisdiction. 
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Our Supreme Court, in ex Parte 
Sheehan, 100 Mont. 244, 49 Pac. (2nd) 
438, held that under Section 12078, R. 
C. M., 1921, authorizing suspension of 
sentence of one convicted of crime or 
misdemeanor where a Court suspended 
sentence it lost jurisdiction and only 
the State Board of Prison Commis
sioners may thereafter order his in
carceration for a violation of the con
ditions imposed by the board of proba
tion. 

Chapter 184 of the Laws of 1937, 
amending this Section, after reciting 
the circumstances under which the 
Court may suspend sentence, reads: 

"Any judge, who has suspended a 
sentence of imprisonment under this 
section, or his successor, is author
ized thereafter, in his discretion, dur
ing the period of such suspended 
sentence, to revoke such suspension 
and order such person committed, or 
may, in his discretion, order the pri
soner placed under the jurisdiction 
of the State Board of Prison Com
missioners as provided by law, or 
retain such jurisdiction with his 
court as is authorized by him or his 
successor. Prior to such revocation 
of the order of such suspension the 
person affected shall be given a hear
ing before said judge." (Underscor
ing ours.) 

It is obvious from the words under
scored that the Legislature intended to 
permit the Court to retain jurisdiction 
of the prisoner or place him under the 
jurisdiction of the State Board of 
Prison Commissioners as provided by 
law. The language of the statute is 
plain. There is no ambiguity. There 
is nothing to construe as the statute is 
clear that the Court may retain juris
diction or place the prisoner under the 
jurisdiction of the State Board. There 
are no words indicating an intent to 
have the Court and the Board retain 
concurrent jurisdiction. 

Chapter 40 of the Laws of 1939 
clearly shows that the Twenty-sixth 
Legislative Assembly so understood 
Section 12078 as amended. In Section 
1, they said: 

"When any Judge has suspended 
a sentence of imprisonment as pro
vided in Section 12078 of the Revised 
Codes of Montana, 1935, as amended 

by Chapter 184 of the Laws of 1937, 
and has not ordered the prisoner 
placed under the jurisdiction of the 
State Board of Prison Commission
ers, but has retained jurisdiction with 
the Court, the Clerk of said Court 
shall nevertheless mail a full copy 
of the judgment of the Court and the 
order suspending the sentence and 
certify the same to the State Board 
of Prison Commissioners and Bureau 
of Identification at the State Prison, 
etc." 

Except by disregarding the express 
and plain intent of the statute can we 
reach any other conclusion than that 
the Court, by its order of May 12th, 
1938, placing the prisoner under the 
jurisdiction of the State Board of 
Prison Commissioners, lost jurisdiction 
and consequently was without power 
to revoke the suspended sentence. 

A judgment is void when upon in
spection of the judgment roll it is ap
parent that the Court did not have 
jurisdiction. In Crawford v. Pierce, et 
a!., 56 Mont. 371, 185 Pac. 315, Chief 
Justice Brantley said, at page 375: 

"It is elementary that when the 
judgment-roll upon its face shows 
that the court was without jurisdic
tion to render the particular judg
ment, its pronouncement is in fact 
no judgment. It cannot be enforced. 
No right can be derived from it. All 
proceedings founded upon it are in
valid and ineffective for any pur
pose." 

Likewise in Scilley v. Red Lodge
Rosebud Irr. Dist., 83 Mont. 282, 290, 
272 Pac. 543, the Court said: 

"* * * but a judgment void on its 
face for want of jurisdiction, is a 
nullity and may be attacked in even 
a collateral proceeding." 
See also State ex. ReI. Thompson v. 

District Court, 57 Mont. 432, 436, 188 
Pac. 902; In re Fort Shaw Irrigation 
Dist., 81 Mont. 170, 261 Pac. 962; 
Coburn v. Coburn, 89 Mont. 386, 298 
Pac. 349; 15 R. C. L. 841, Sections 316-
318; 34 C. J. 528, Section 834; Id. 517, 
Section 821; Id. 511, Section 815, at 
page 514; 
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And State v. Bates (Utah), 61 Pac. 
905, 906, quoting Black on Judgments, 
Section 170, reads: 

"'A void judgment,' says Mr. 
Black, 'is in reality no judgment at 
all. It is a mere nullity. It is at
tended by none of the consequences 
of a valid adjudication, nor is it en
titled to the respect accorded to one. 
It can neither affect, impair, nor 
create rights. As to the person 
against whom it professes to be ren
dered, it binds him in no degree 
whatever; it has no effect as a lien 
upon his property; it does not raise 
an estoppel against him. As to the 
person in whose favor it professes to 
be, it places him in no better po
sition than he occupied before; it 
gives him no new right, but an at
tempt to enforce it will place him in 
peril. As to third persons, it can 
neither be a source of title, nor an 
impediment in the way of enforcing 
their claims. It is not necessary to 
take any steps to have it reversed, 
vacated, or set aside. But, whenever 
it is brought up against a party, he 
may assail its pretensions and show 
its worthlessness. It is supported by 
no presumptions, and may be im
peached in any action; direct or col
lateral.' Black, Judgm. Sec. 170." 

The judgment roll discloses that the 
Court acted without jurisdiction. The 
judgment is, therefore, void and a 
nullity. 

Section 12078, as amended, does not 
repeal Sections 12080 to 12086 of the 
Revised Codes of Montana, 1935. These 
sections are applicable to all cases 
where the :::ourt has not retained juris
diction and where jurisdiction is vested 
in the State Board of Prison Com
missioners, which Section 12078, as 
amended, itself expressly recognizes. 

Opinion No. 37. 

Schools and School Districts-Junior 
Colleges-Statutes-Construction 

Chapter 158 (Senate Bill No. 
127), Laws of 1939. 

HELD: The phrase "assessed tax
able valuation" as used in Chapter 158, 
(Senate Bill No. 127) of the Laws of 
1939 means "taxable value." 

March 29th, 1939. 
Harold G. Dean, Esq. 
County Attorney 
County of Sanders 
Thompson Falls, Montana 

My Dear Mr. Dean: 

You have submitted the following: 

"Sub-section A of Section 10 of 
Senate Bill No. 127 uses the term 
assessed taxable valuation. vVill you 
kindly give me your opinion as to 
the legislative intent on this as to 
whether it is assessed valuation or 
taxable valuation?" 

Sub-section (a) of Section 10 of 
Chapter 158 (Senate Bill No. 127) of 
the Laws of 1939 reads: 

"(a) A Junior College shall be es
tablished in any county or school 
district only when the assessed tax
able valuation of such county or 
school district exceeds $3,000,000." 

The phrase "assessed taxable valua
tion" is a hybrid if that term may be 
applied to language. As far as mean
ing goes it is almost sterile. The phrase 
"assessed valuation" means full cash 
value (Section 2001 of the Revised 
Codes of Montana, 1935). "Taxable 
value" means that percentage of the 
assessed value prescribed by the scale 
given in Section 2000, R. C. M., 1935. 
See also State ex rel. Judd v. Cooney, 
et al., 97 Mont. 75, 32 Pac. (2nd) 851. 
We have been unable to find the phrase 
"assessed taxable valuation" defined by 
our Court or any other Court nor do 
we find any other language in the act 
itself which would aid us in determin
ing the intention of the Legislature. 

The Legislature must have intended 
that either the "assessed" or the "tax
able" valuation as defined by statute 
and our Court should govern, not both. 
The drafters of the bill have stated 
that they intended that the tax
able value should be the test but the 
Court will not inquire into the inten
tion of the draftsmen in order to de
termine the intenOtion of the Legisla
ture. (59 C. J. 1017, Section 604.) We 
are advised that an attempt was made 
to amend the bill by striking out the 
word "taxable" but it is also the rule 
that amendments offered, but not final
ly incorporated in the statute, cannot 
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