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event the taxes are not paid, and the 
same become delinquent, said con­
tract shaH stand cancelled and all 
payments theretofore made shaH be 
taken, treated and regarded as rent 
for said property." 

I t will be noted that neither of these 
sections contains any provision that the 
lands sold on contract shall be taxed 
to the extent of the purchaser's inter­
est, nor do we find any other section 
in our Codes so providing. On the 
other hand, it seems to have been the 
purpose of the Legislature in provid­
ing for and requiring the sale of such 
lands and the liberal terms of such 
sale, to get the lands back on the tax 
rolls as quickly as possible. (See Vol­
ume 15, Opinions of the Attorney 
General, 137.) At any rate there would 
be no power to cause such lands to be 
taxed only to the extent of the pur­
chaser's interest- unless such power 
has been expressly given by statute. 
The county commissioners have only 
such powers as are expressly granted 
by statute or necessarily implied 
therefrom. 

We are therefore compelled to ad­
vise that in our opinion lands sold by 
the county must be taxed as other 
lands and cannot be taxed to the ex­
tent of the interest of the contract 
purchaser. 

Opinion No. 32. 

Schools and School Districts-Electors 
-Qualifications-Constitutional 

Law. 

HELD: 1. That portion of statute 
requiring different and additional 
qualifications for school e.lec~ors. th.an 
provided for by the Constitution IS in­

valid. 
2. That portion of statutory form of 

oath submitted to challenged voter, in­
consistent with the Constitution, is 
invalid. 

Mr. George S. Smith 
County Attorney 
Billings, Montana 

Dear Mr. Smith: 

March 17, 1939. 

You have submitted the question as 
to whether the amendments to Sec­
tions 1002 and 1003, R. C. M., 1935. by 
Chapter 83, Laws of 1939, are con­
stitutional. . 

Section 1 of Chapter 83, is as fol­
lows: 

"Every citizen of the United 
States, twenty-one years old, who 
has resided in the State of Montana 
for one year, and thirty days in the 
School District next preceding the 
election, and whose name appears 
on the tax rolls of the County of 
which that School District is situate, 
or whose wife or husband's name 
appears on the tax rolls of that 
County, or who is a parent, guar­
dian or person having custody and 
control of any child then attending 
school in such District, or who will 
be eligible to attend such school dur­
ing the term that the school officers 
then to be elected shall hold office, 
may vote thereat." (The portion in 
black face type constitutes the 
amendment to Section 1002.) 

Section 2 of said chapter provides 
the manner and form in which chal­
lenges shall be made and oaths given 
and is in substantial conformity with 
the language found in Section 1. 

Article IX of the Constitution re­
lates to suffrage and the qualifications 
to hold office. Section 2 thereof 
enumerates the voter's qualifications, 
excepting time of residence in various 
subdivisions of the state, and author­
izes the Legislature to establish the 
time for residence requirements. 

This provision refers to the qualifi­
cations of voters in school elections 
because such elections, under the 
terms and meaning of said constitu­
tional provision, are either general 
elections, elections where the trustees 
are elected by the people, or elections 
relating to the creation of a levy, debt 
or liability. When the Constitution 
uses the language "all general elec­
tions," it includes "a general election" 
and not merely "the general election" 
referred to in Section 531, R. C. M., 
1935. 

Arps v. State Highway Commis­
sion, 90 Mont. 152; 

State ex reI. Eagye v. Bawden et 
aI., 51 Mont. 357,; 

Evers v. Hudson, 36 Mont. 135. 

Under authority of Section 2, Ar­
ticle IX, every person twenty-one 
years of age or over, a citizen of the 
United States, a resident of the state 
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one year preceding the election, and 
of the county, town or precinct (which 
would include the school district) 
such time as may be prescribed by 
law, is entitled to vote, except if the 
election concerns the creation of a 
levy, debt or liability, the elector must 
have the additional qualification of 
being a taxpayer whose name appears 
upon the last preceding completed as­
sessment roll. In view of the rule re­
quiring the reconciliation of a statute 
with the Constitution, wherever pos­
sible the words "and whose name ap­
pears on the tax rolls of the county 
of which that school district is situate" 
must be interpreted to mean "a tax­
payer whose name appears upon the 
last preceding completed assessment 
roll," and applies only in the event said 
election concerns the creation of a levy, 
debt or liability against the school dis­
trict. A person voting at an election 
which does not concern the creation 
of a levy, debt or liability would not 
be required to have his name appear 
as a taxpayer upon the tax rolls for 
the last completed assessment roll be­
cause the Constitution does not so re­
quire. 

The words in Section 1 of Chapter 
83, "or whose wife or husband's name 
appears on the tax rolls of that county, 
or who is a parent, guardian or per­
son having custody and control of any 
child then attending school in such 
district, or who will be eligible to at­
tend such school during the term that 
the school officers then to be elected 
shall hold office," are in violation of 
Section 2, Article IX of the Constitu­
tion, because they constitute different 
or additional qualifications from those 
authorized by the Constitution. That 
portion of the statute which is different 
or additional to the Constitution is in 
conflict therewith, and unconstitutional. 

The form of oath as provided for in 
Section 2, Chapter 83, for the reasons 
first above assigned, must be restricted 
to the following: 

"You do solemnly swear (or af­
firm) that you are a citizen of the 
United States; that you are twenty­
one years of age; that you have re­
sided in the state for one year, and 
in this school district thirty days next 
preceding this election, (and when 
the election concerns a levy, debt or 
liability the following additional lan­
guage shall be part of the oath, 'that 

you are a taxpayer, whose name ap­
pears upon the last preceding com­
pleted assessment roll of the county 
of which School District No. -- is 
situate'); that you have not voted 
this day, SO HELP YOU GOD." 

Opinion No. 33. 

Motor Vehicles-Registration and Li­
censing of-Penalty for Operating 

Without License Plates. 

HELD: 1. A person operating a 
motor vehicle without proper license 
plates outside incorporated cities can 
be charged with a violation of either 
Section 1741.7 or Section 1757. 

2. The penalty for the violation of 
Section 1741.7 is found in Section 
1741.8 and the penalty for violating 
Section 1757 is found in Section 1762. 

3. Non-resident owners operating a 
motor vehicle without proper license 
plates or any person using plates on 
one vehicle that were issued to another, 
or repainting old license plates, are pun­
ished as provided by Section 1760.10. 

Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

Dear Sir: 

March 21, 1939. 

You have called attention to an ap­
parent conflict between Section 1741.8, 
Revised Codes of Montana, 1935, as 
amended by Chapter 82, Laws 1937, 
and Section 1760.10, Revised Codes of 
Montana. 1935, relating to the penalty 
imposed for the operation of a motor 
vehicle without having and conspicu­
ously displaying proper number plates. 
You have requested an opinion as to 
which section should be followed. 

Chapter 152, Vol. 1, Political Code, 
relates to the registration of motor ve­
hicles. There is considerable conflict 
between the provisions of Chapter 152, 
because all of the sections comprising 
that chapter have been subjected to 
extensive amendments and the Legis­
l!lture has not always been careful to 
correlate its amendments and revisions 
with the existing law. 

Section 1757, Revised Codes of Mon­
tana, 1935, provides that every motor 
vehicle driven upon the streets or high­
ways of the state shall display a num­
ber plate, and Section 1759.5, Revised 
Codes of Montana, 1935, as amended 
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