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It is, then, my opinion that the Com
missioner of Agriculture has the au
thority to treat a truck in which loose 
apples are loaded in the same way he 
treats a box of apples. Then he may 
require that a truck in which loose 
apples have been loaded to be fumi
gated in the presence of one of the 
horticultural inspectors before another 
load of apples may be hauled therein. 

Opinion No. 260. 

Building and Loan Associations-Fed
eral Home Loan Bank-Borrow

ing From-State Super
intendent of Banks. 

HELD: A Montana building and 
loan association may pledge and hy
pothecate any of its assets to secure 
loans from the Federal Home Loan 
Bank without the consent of the state 
superintendent of banks. 

September 13, 1940. 
Hon. W. A. Brown 
Superintendent of Banks 
The Capitol 

Dear Mr. Brown: 

You have submitted the question 
whether a Montana building and loan 
association may pledge and hypothe
cate any of its assets to secure loans 
from the Federal Home Loan Bank 
without the consent of the state super
intendent of banks: 

Subdivision 12 of Section 6355.13, 
R. C. M., 1935, as amended by Chap
ter 80, Laws of 19~9, reads as follows: 

"* * * also to borrow money from 
the federal home loan bank upon 
such terms as may now or hereafter 
be required by the federal home loan 
bank, and to execute the promissory 
note of the corporation therefor, 
and to pledge or hypothecate any 
of the assets of the corporation to 
secure the repayment of said loan, 
with interest, in accordance with 
the federal home loan bank act, and 
the rules and regulations adopted or 
to be adopted thereunder." 

It will be noted that this proviso 
contains no limitation or restrictions. 
The legislature doubtless felt that none 
was necessary or advisable in borrow
ing money from the Federal Home 

Loan Bank and that the Federal Act, 
Rules and Regulations concerning the 
same would be sufficient. At any rate, 
we are unable to advise you that in the 
absence of statutory limitations that 
any limitations may be imposed by 
the state. 

We are unable to agree with the 
opinion of the Attorney General in 
Volume 16, Opinions of the Attorney 
General, 361. The reasoning used by 
the Attorney General in answering the 
first question should have led him to 
answer the second question in the same 
way as the first, or, in other words, to 
come to the opposite conclusion. 

Opinion No. 261. 

Insurance-Counties-School Dis
tricts-Constitutional Law. 

HELD: The state or its political 
subdivisions may insure property or 
liability in any company licensed to do 
business within the state under a con
tract providing for an initial premium 
with a limited contingent liability. 

September 17, 1940. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

My dear Mr. Anderson: 

You have asked: 

"Can the State of Montana, and its 
counties, school districts, munici-

. palities or other political subdivisions 
legally insure their property or lia
bility in an insurer licensed in Mon
tana, under a contract providing for 
an initial premium with a maximum 
contingent premium limited to an 
amount not to exceed the initial 
premium?" 

It has been frequently contended 
that by 1\1suring in mutual or recipro
cal companies admitted to do business 
in the State of Montana, the state or 
its political subdivisions thereby violate 
Section 1 of Article XIII of the Con
stitution of Montana, which provides: 

"Neither the state, nor any county, 
city, town, municipality, nor other 
subdivision of the state shaH ever 
give or loan its credit in aid of, or 
make any donation or grant, by 
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subsidy or otherwise, to any indi
vidual, association or corporation, 
or become a subscriber to, or a 
shareholder in, any company or cor
poration, or a joint owner with any 
person, company or corporation, ex
cept as to such ownership as may 
accrue to the state by operation or 
provision of law." 

In McMahon v. Cooney, 95 Mont. 
138, 141, the lVlontana Supreme Court 
declared: 

"* * * Where the mutual insurance 
company has entered into a contract 
of insurance for a definite and cer
tain premium, no contingent or ad
ditional liability being created, the 
credit of the state is not thereby 
given or loaned to the mutual com
panies, and this constitutional pro
vision is not violated." (Citing 
cases.) 

Under the facts submitted there is 
a contingent liability limited to the 
amount of the original premium. Attor
ney General Foot, in separate opinions 
found in 13 Op. Atty. Gen. at pages 
217 and 219, distinguished between the 
state or its political subdivisions in
suring in mutual companies where the 
liability was limited and insuring in 
companies where the liability was un
limited. Attorney General Foot found 
that the former was valid under the 
Montana Constitution but that the lat
ter violated the quoted constitutional 
provisions. 

With one exception the courts have 
uniformly held that where the contin
gent liability is limited the state and 
its political subdivisions may enter 
into insurance contracts with admitted 
companies. 

In Clifton v. School District No. 14 
(Ark.), 90 S. W. 2d, 508, the Court 
said: 

"The policy or contract involved 
in the case at bar fixes a definite 
maximum premium which the school 
district must pay and provides for 
no additional liability against it. The 
provision referred to provides for the 
payment of one-half the premium in 
cash and limits the assessment pre
mium against it, if it becomes neces
sary to make such an assessment, 
to one times the cash premium paid. 
In other words, the maximum pre
mium is absolutely agreed upon as 

the extent of liability in any event, 
one-half of which is to be paid in 
cash and the other one-half by as
sessment if it becomes necessary. 
The policy contains no indeterminate 
liability. The kind of a contract 
does not make the school district a 
stockholder in the mutual insurance 
company, nor is it the lending of the 
credit of the district to a private 
corporation." (p. 509.) 

Indeed, in Miller v. Johnson (Calif.), 
48 Pac. 2nd, 956, in commenting upon 
a similar contract under a like consti
tu tiona I provision, the Court said: 

"The lending of credit, if any, is 
by the insurance company to the 
public body, and neither the letter or 
the spirit of the constitution is vio
lated by the transaction." (p. 958.) 

The following cases and texts, in 
addition to those already cited, sustain 
the validity of the proposition that the 
state, the county, municipalities, or 
school districts may insure in· any 
admitted company under a contract 
providing for an initial premium and 
fixed contingent liability. 

Fuller v. Lockhart (N. C.), 182 
S. E. 733; 

Burton v. School Dist. No. 19 
(Wyo.), 38 Pac. 2d, 610; 

Downing v. School Dist. of Erie 
(Pa.), 147 A. 239; 

People v. Northwestern Mut. Fire 
Ins. Ass'n (Calif.), 225 Pac. 1; 

Johnson v. School Dist. No. 1 
(Ore.), 270 Pac. 764; 

Joyce on Insurance (2d ed.) 708; 
1 Cooley's Briefs on Insurance 

(2d ed.) 104; 
3 Dillon on Municipal Corp~ra

tions (5th ed.) 1558; 
5 McQuillin on Corporations (2d 

ed.), Sec. 2329; 
I Cooley on Constitutional Limi

tations. 469. 
Contra is City of Tyler v. Texas 

Employer's Ins. Ass'n (Tex.), 288 
S. W., 409; 

School Dist. No. 8 v. Twin Falls 
County Mutual Fire Insurance Com
p.any. (Ida.), 164 Pac. 1174, is dis
tmgUlshable on the basis of un
limited liability. 
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Therefore, upon logic and the· over
whelming weight of authority, the an
swer to the question you have sub
mitted is, the state and its political sub
divisions may enter into such contract 
without violating the statutes or Con
stitution of this state. 

Opinion No. 262. 

Public WeHare-State Board of-Mon
tana Relief Commission. Contracts of, 
Assumed by Welfare Board-Sale or 

Other Distribtuion of 
Property. 

HELD: The State Board of Public 
Welfare having assumed the contracts 
and obligations of the ]Vlontana Relief 
Commission, may revoke or terminate 
said agreements, as provided by said 
contract. 

2. Personal property owned by the 
State Board may only be sold or other
wise disposed of under authority of 
the State Purchasing Agent and with 
the consent of the Governor. 

September 24, 1940. 

Mr. 1. M. Brandjord, Administrator 
State Department of Public Welfare 
Helena, Montana 

My dear Mr. Brandjord: 

You have requested my opinion on 
the following question: 

"May the State Board of Public 
Welfare terminate a certain agree
ment entered into on the 17th day 
of August, 1934, between Judith 
Basin County and the Montana Re
lief Commission, whereby the Mon
tana Relief Commission obtained 'the 
free and unrestricted use' of certain 
lands in Judith Basin County for the 
purpose of constructing and operat
ing a well for public use thereon, 
and transfer to Judith Basin County 
without any cash consideration at 
all the property rights acquired by 
the Montana Relief Commission 
under the said agreement and also 
transfer without cash consideration 
its rights in the well constructed on 
the said land and in the equipment 
placed thereon for the operation of 
the well?" 

You advise that in accordance with 
this agreement, the Montana Relief 

Commission proceeded to drill and did 
drill a well in cooperation with the 
Federal Government; that the well pro
duced a goodly quantity of water 
which was used for the purposes stated 
in the agreement; that the well in 
question still produces, but is no longer 
being used, or is needed for the gen
eral purposes mentioned in the agree
ment. 

The Montana Relief Commission was 
created by act of the Twenty-third 
Legislative Assembly, 1933. This com
mission, as appears from the title of 
the Act (Chapter 45), was created for 
the purpose of administering relief 
funds advanced by the Reconstruction 
Finance Corporation of the United 
States, to relieve distress among the 
inhabitants of the state caused by the 
d.epression. In the Extraordinary Ses
Sion of the Twenty-third Legislative 
Assembly, an institution was created 
and designated "Emergency Relief" 
for which was set up an Emergency 
Relief Fund into which was placed all 
money provided by the legislature. By 
this Act, Chapter 20, Session Laws of 
1933-34, Twenty-third Extraordinary 
Legislative Assembly, the Montana Re
lief Commission was empowered and 
authorized to administer said fund. 
By neither of these acts was the com
mission authorized to acquire title to 
property. The apparent intent of the 
legislature in both these acts was to 
create an agency to function during 
the emergency only. It was not in
tended that such agency should be of 
a Qermanent character. 

The agreement here in question was 
entered into during the life of this com
mission in order to carry out the pur
pose for which it was created, to wit, 
the relief of distress, in this instance 
distress caused by drought. The onl; 
right acquired by the commission 
t~rough this agreement was that spe
cifically stated therein, to wit, the right 
of the free and unrestricted use of the 
property for the purpoes of drilling 
and constructing a well to provide 
water for livestock, and domestic use, 
so long as the drought continued. By 
the terms of the agreement the com
mission was given the right to "termi
nate, abandon or revoke the agree
ment," and it was specifically pro
vided therein that the agreement "shall 
continue in full force and effect as 
long as the area in which the above 
described property is located and suf-
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