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September 10, 1940 .. 
Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

Dear Mr. Anderson: 

You have caJled attention to Section 
2153. R. C. M., 1935, which reads: 

"(a) Every tax due upon personal 
property is. a prior lien upon the 
particular property assessed, which 
lien shaJl have precedence over any 
other lien, claim or demand upon 
such property, but shaJl not extend 
to any other personal property of 
of the owner thereof, * * *" 

which was amended by Chapter 97, 
Laws of 1937, reading, 

"Every tax due upon personal 
property is a prior lien upon any or 
all of such property, which lien shall 
have precedence over any other lien, 
claim or demand upon such prop­
erty, * * *" 

and have asked the following ques­
tions: 

"1. Does this mean that where an 
individual owns considerable prop­
erty and it is all assessed to him, that 
the lien for taxes may be asserted 
on any particular item for the entire 
tax on aJl the property? 

"2. Does this apply to property 
which has come into the hands of a 
third person by sale? (Would the 
lien of the tax follow the purchaser 
so that the piece of property that 
he purchased would be liable for all 
the taxes assessed against the vendor, 
even though the tax on the particular 
piece of property purchased, if sepa­
rate, would be a smaJl amount?)" 

In view of the change made in the 
wording of Section 2153 by said Chap­
ter 97, clearly it was the intention of 
the legislature to have aU the personal 
property tax lien extend to each item 
thereof. If this is not true, we cannot 
understand the change made and the 
use of the phrase, "any and aIJ such 
property." We think therefore that 
your first question must be answered 
in the affirmative. 

Since tax liens are not extinguished, 
except by payment, it folJows that your 
second question must also be answered 
in the affirmative. Possibly the reason 

for the amendment of Section 2153 was 
to permit the county treasurer to seize 
and sell any personal property for taxes 
levied on any or all personal property 
and thus make it unnecessary for him 
to seize and sell any particular per­
sonal property which may have been 
sold to third persons. It would seem 
that the change, making the personal 
property tax a lien on each item, not 
only facilitated the collection of the 
tax but facilitated trade as well. 

Opinion No. 257. 

Counties-County Commissioners­
Montana State Training School, 

Inmates of-Cost of 
Maintenance. 

HELD: 1. A county is chargeable 
only for expenses of examination, 
transportation and clothing of those 
committed to the Montana State Train­
ing School. 
. 2. The cost of maintaining inmates 
of the Montana State Training School 
is not a proper charge against the 
county from which committed. 

September 13, 1940. 
Mr. W. M. Alberda 
Chairman, Board of County Commis­

sioners 
Bozeman, Montana 

Dear Sir: 

You have requested my opll11On as 
to whether the county can pay for the 
room and board of an inmate of the 
Montana State Training School at 
Boulder. Montana. You state that your 
board has been advised that "the ap­
propriation for the State Training 
School is not sufficient to allow them 
to accept additional inmates, but they 
have sufficient facilities for additional 
inmates providing that one dollar per 
day is paid to the institution for their 
room and board." 

A board of county commissioners 
has only such power and authority as 
is expressly given by statute, or neces­
sarily implied therefrom. The board 
must justify its act by such express or 
implied statutory authority. See Sec­
tion 4441, R. C. M., 1935; Lewis v. 
Petroleum County, 17 Pac. (2) 60, 92 
Mont. 563. What is not by law im­
posed as expenses upon the county, 
is n9t chargeable to it. Wade v. 
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Lewis and Clark County, 24 Mont. 335, 
61 Pac. 879. We must, therefore, look 
to some statutory authority permitting 
the county commissioners to pay such 
expenses. 

Section 1480, R. C. M., 1935, pro­
vides: 

"Expenses of commitment a coun­
ty charge. The expenses of exami­
nation, transportation, and clothing 
of the inmates admitted under this 
act shall be paid by the county from 
which they were committed, upon 
the rendering of a sworn itemized 
account of said expenses, and the 
county in turn shall collect, in its 
own name, from the parents, guar­
dian, or estate of the inmate, pro­
vided they are financially able to 
meet such expenses. Said inmate, 
whether a minor or adult, shall re­
main such county charge so long as 
he is in this institution." 

I do not find any other statute ap­
plicable to this question and it would 
seem that if the county is liable for 
any charges in connection with inmates 
of this institution. their liability is gov­
erned by this statute. The statute 
states specifically that the expenses of 
examination, transportation and cloth­
ing shall be a county charge. Under 
the maxim "inclusio unius est exclusio 
alterius," only those expenses included 
in the statute are chargeable. 

The state legislature makes an ap­
propriation for the maintenance of this 
institution. If such appropriation for 
any year is insufficient, the law makes 
provision whereby expenditures in ex­
cess of appropriation may be author­
ized by the Board of Examiners in 
cases of emergency. (Chap. 40. Laws 
of 1937,) 

There being no statutory authority 
for the expenditure of county funds 
for board and room of inmates of the 
Montana State Training School, it fol­
lows that the board of county commis­
siners is without authority to make 
such expenditure. 

Opinion No. 258. 

Weed Control-Noxious Weeds--Tax­
ation-County Commissioners. 

HELD: 1. Equipment purchased 
from the Noxious Weed Fund and sur­
plus funds may not be used outside 
the district. 

2. The county may pay its share of 
the expense of weed control on high­
ways and county owned land either 
out of .the noxious weed fund or out 
of the general fund. 

September 13, 1940. 
Mr. Claude A. Johnson 
County Attorney 
Red Lodge, Montana 

My dear Mr. Johnson: 

You have asked if equipment pur­
chased with funds raised by taxation 
in a weed-control district for the pur­
pose of control and extermination of 
noxious weeds, and surplus funds of 
such district can be used outside the 
district to control weeds on county 
roads. 

The statute, Chapter 195, Laws of 
1939, provides for the creation of a 
weed control and weed extermination 
district. when twenty-five per cent. 
(25%) of the freeholders present a 
petition to the county commissioners 
for the creation of such a district 
(Sec. 5). 

After a hearing, if land owners own­
ing fifty-one per cent. (51%) of 
the agricultural land within the pro­
posed district file written consent, and 
the county commissioners deem it de­
sirable and for the best interests of all 
concerned to create such a district, an 
order is made establishing the district 
and setting its boundaries. (Sec. 7.) 

The board of county commissioners 
may appropriate money from the gen­
eral fund of the county, or levy a tax 
not exceeding one mill on the dollar, 
to be used for control of noxious weeds 
and placed in a fund to be designated 
"noxious weed fund." "This fund shall 
be kept separate and distinct by the 
county treasurer and shall be expended 
by the commissioners at such time and 
in such manner as is by said super­
visors deemed best to secure the con­
trol and extermination of noxious 
weeds and weed seed. Warrants upon 
such funds may be drawn by the sup­
ervisors and countersigned by the com­
missioners." (Sec. 13). This is a fund 
created for a special purpose and the 
county commissioners and supervisors 
make a substantial approximation of 
the cost of controlling noxious weeds 
and the people of the district pay in 
the form of a tax their aliquot share 
of the remaining expenses. Exact 

cu1046
Text Box

cu1046
Text Box




