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office, including presidential and vice 
presidential candidates, it shall be 
the duty of the county clerk in each 
of the counties of the state to divide 
the ballot forms provided by law for 
the county, into sets so as to provide 
a substantial rotation of the names 
of the respective candidates as fol
lows: 

"He shall divide the whole number 
of ballot forms for the county into 
sets equal in number to the greatest 
number of candidates for any office, 
and he shaH so arrange said sets 
that the names of the candidates 
shall, beginning with a form ar
ranged in alphabetical order, * * * 
be rotated by removing one name 
from the top of the list for each 
office. and placing said name or num
ber at the bottom of that list for 
each successive set of ballot forms; 
provided, however, that no more than 
one of the said sets shal1 be used in 
printing the ballot for use in any 
one precinct. and that all ballots fur
nished for use in any precinct shall 
be of one form and identical in every 
respect. It is further provided that 
candidates of the two major parties 
as hereinabove defined shall be ro
tated as one group and the candi
dates of the minor parites and inde
pendent candidates shall be rotated 
as another group so that the candi
dates of the two major parties for 
a particular office shall appear on 
the ballot before and above any 
candidates of the minor parties or 
independent candidates." 

This provision also sets forth that 
for the purpose of rotation of presi
dential and vice-presidential candidates, 
the offices of president and vice
president, together with presidential 
electors, shall be considered as a 
group and alphabetized under the name 
of the candidate for president. 

Under the above, then, it would be 
proper to list the candidates for a par
ticular state office in the first column 
alphabetically according to the sur
names of the candidates. For example, 
if A. B. and C were candidates for 
governor, they would appear in that 
order on the first set. On the second 
set the names will be rotated by re
moving from the top the name of A 
and placing said name at the bottom. 
The order then of the s'econd set of 
ballots would be B. C, A. On the third 

set. B would be rotated by removing 
the name from the top and placing it 
on the bottom. The order then would 
be. C, A. and B. 

In the second paragraph under sub
section (b) of Section 2 of the said 
chapter, it is provided that the whole 
number of ballot forms shaH be divided 
into sets equal in number to the great
est number of candidates for any office. 
Consequently, if there be five candi
dates for the office of governor and 
that is the greatest number of candi
dates for office on the entire ballot, 
then five sets should be arranged for 
the election. This illustration presup
poses that all candidates would belong 
to parties of equal rank and no ques
tion as to major or minor parties is 
presented. 

The said act further provides that 
the candidates of the two major parties 
shall be rotated as one group, and the 
candidates of the minor parties and 
independent candidates shall be ro
tated as another group, and that the 
candidates of the major parties shall 
appear at all times on the ballot before 
and above any candidates of the minor 
parties or any independent candidates. 
For example, assume that A and B 
are the Democratic and Republican 
candidates respectively for the office of 
president. C, D, and E are the candi
dates for the same office unde.r such 
party designations as the Communist, 
Socialist. Union Candidate, etc. C, D, 
and E are candidates then of the minor 
parties and a rotation will OCCur be
tween A and B as to the major parties 
and between C. D, and E as to the 
minor parties. There will be no rota
tion as between A, B, C, D, and E 
since the separate groups are to rotate 
within themselves. 

Opinion No. 253. 

Taxation-Levy, When Made, Chapter 
85, Laws of 1937, Chapter 209, 

Laws of 1939. 

B ELD: I. The tax levy provided 
for under Chapter 85, Laws of 1937, 
as extended by Chapter 209, Laws of 
1939. may only be made after authori
zation for expenditure has been ob
tained as provided therein. 

2. Each political subdivision may 
separately and independently levy the 
maximum provided under said chap-
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ters, even though the property affected 
by the levy overlaps. 

3. The maximum levy of 0 per cent 
may be made for each year during the 
life of the Act, as amended. 

4. The levy should, if possible, be 
made at the same time as other levies 
for the county are made, but may be 
made at any time, even after the ex
piration date of the Act, March IS, 
1941. 

September 3, 1940. 

Mr. I. M. Brandjord, Administrator 
State Department of Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

Since my opinion to you dated July 
30, 1940, I have given the third ques
tion of yonr request further study and 
consideration. As a result, that opinion 
is modified and withdrawn and the 
following substituted. 

Opinion No. 112, Vol. 18, Official 
Opinions of the Attorney General, 
dated August 8, 1939, answers your first 
and fourth questions and holds that 
each political subdivision may inde
pendently and separately levy the tax 
as provided under Chapter 85, Laws of 
1937 (See also State ex rei Siegfriedt, 
108 Mont. 510); that the levy cannot 
be made unless the project or projects 
are sponsored and have been author
ized in the manner as provided by said 
Chapter 85; and that the levy cannot be 
made in anticipation of authorization 
and sponsorship of a project. 

As to question No.2, "When may 
this levy be made?" I find no statute 
which prohibits the levy from being 
made at any time. Section 2150, Re
vised Codes of Montana, 1935, pro
vides that the county commissioners 
must make the annual levy for county 
purposes on the second Monday in 
August. This provision is undoubtedly 
for the purpose of permitting sufficient 
time for the treasurer to compute the 
taxes and extend the same on the tax 
rolls. In the absence of any pro
hibiting statute, it would seem that a 
levy may be made at any time. How
ever, it seems only reasonable that for 
convenience and orderly dispatch of 
the county business in regard to levy
ing and collecting of taxes, the levy 
should be made so as to give the 
treasurer an opportunity to compute 

the tax and extend the same before 
tax notices are sent out. 

The benefits of Chapter 85, as ex
tended by Chapter 209, Laws of 1939, 
expire on March 15, 1941. The ques
tion would then arise, can the levy be 
made after March 15, 1941? 

Our Supreme Court in the case of 
Krause v. Riley, et aL, reported in 107 
Mont. at page 116, in passing on this 
question in connection with Chapter 
85, Laws of 1937, held (see page 120): 

"When relief warrants are issued 
they become an obligation of the 
political subdivision issuing the same, 
and it cannot be said that the legis
lature intended by the Act limiting 
its effective date to March 15, 1939, 
to impair the obligation of the po
litical subdivision to pay them, con
trary to the express mandate of the 
Constitution. (Art. III, Sec. II.) 
Reasonable construction of Chapter 
85 impels the conclusion that it 
should not exist after March 15, 1939, 
as authority for the creation of fur
ther obligations, but that any obli
gations already incurred and for 
which warrants had been issued 
would still remain as obligations of 
the political subdivision and that 
there still would be authority in 
such subdivision to levy taxes in 
order to discharge the obligation." 

Chapter 85, as expressed in Section I 
of the Act, was an emergency measure 
designed to permit political subdivi
sions to take "advantage of all available 
federal, state and other funds promptly 
to the end that employment of Mon
tana citizens may be augmented to the 
greatest possible degree, that all fed
eral funds may be used, and that citi
zens of this state may be removed 
from public relief rolls and be given 
gainful employment." It was spe
cifically provided by the Act (Section 
7) that the beneficial provisions thereof 
should not extend beyond March 15, 
1939. 

When the legislature met in its ses
sion of 1939 it enacted Chapter 209. 
The title to this Act reads, "An Act to 
Amend Section 7 of Chapter 85, Laws 
of the Twenty-fifth Legislative As
sembly, 1937, Relating to Continuance 
of an Emergency and Continuing in 
Force the Provisions of Said Chap
ter 85." This legislative assembly spe
cifically recognized a "continuing emer-
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gency," and obviously intended to con
tinue the benefits provided by Chapter 
85. The most important benefit of 
Chapter 85 was the authority granted 
political subdivisions to levy each year 
of the life of the Act a tax of 5 mills, 
or a total of 10 mills for the two-year 
period. By extending the life of the 
Act for a further two-year period be
cause of a "continuing emergency," 
it is obvious that the intention was to 
continue the authority to levy an ad
ditional 5 mills in each year of the 
extended period. There could be no 
other purpose in extending the life 
of the Act. 

It is, therefore, my opinion that the 
effect of Chapter 209, Laws of 1939, is 
to extend the provisions of Chapter 85 
until March 15, 1941, including the 
authority to levy annually an addi
tional tax of lI,%. 

Opinion No. 254. 

Elections-Candidates, Defeated at Pri
mary May Not Have Name 

Printed on General Elec_ 
tion Ballot. 

HELD: A candidate at primary 
election who was defeated may not 
have his name written on ballot under 
any party designation. 

Mr. Clyde Hayden 
County Attorney 
Hamilton, Montana 

Dear Sir: 

September 3, 1940. 

A defeated candidate for the Demo
cratic nomination for County Superin
tendent of Public Instruction had her 
name written in on the Republican 
ticket and received the highest number 
of votes for the Republican nomination 
for that office. You have asked if she 
may have her name printed on the gen
eral election ballot as the Republican 
nominee. 

This situation is expressly covered 
by Section 651, Revised Codes of Mon
tana, 1935, which provides for the ar
rangement of the ballots, their print
ing, etc., and includes the following: 

"Provided, however, that in the 
event a candidate whose name has 
been printed upon the party ticket 
for which his nominating petition 

shall have been first filed shall fail of 
nomination upon the ticket upon 
which his name is so printed, his 
name shall not be printed upon any 
ballot under any party designation." 

This candidate having failed of 
nomination upon the Democratic party 
ticket may not have her name printed 
upon the general election ballot under 
any party designation. 

Opinion No. 255. 

Elections-Residence-Civilian 
Conservation Corps. 

HELD: One employed or stationed 
at a U. S. Civilian Conservation Corps 
camp may establish residence for pur
pose of registering and voting, depend
ing upon intent as manifested by acts 
and circumstances. 

September 10, 1940. 

Mr. Claude A. Johnson 
County Attorney 
Red Lodge, Montana 

Dear Mr. Johnson: 

You have requested my opinion con
cerning the rights of Civilian Conser
vation Corps officers to register and 
vote in the general election to be held 
November 5, 1940. 

Sub-section 3 of Section 574, R. C. M., 
1935, classifies United States Civilian 
Conservation Corps persons in the 
same category with soldiers, seamen 
and marines in the army Or navy of 
the United States in respect to regis
tration and voting. Said section reads 
as follows: 

"No soldier, seaman, or marine in 
the army or navy of the United 
States shall be deemed a resident of 
this state in consequence of being 
stationed at any military or naval 
place within the same. No person 
shall be deemed to have acquired a 
residence in the State of Montana 
by reason of being employed or 
stationed at any United States Civi
lian Conservation Corps camp within 
the State of Montana or at any 
transient camp maintained for relief 
purposes by the government of the 
United States within the State of 
l\'Iontana." 
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