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(a) For fish hatcheries, nursery 
ponds, for game farms; (b) Lands 
or waters suitable for game, bird, 
fish, or fur-bearing animal restora
tion, propagation, or protection; 
* * *." 
These sections would seem to au

thorize the fish and game commission 
to purchase water in case it is neces
sary to protect, preserve and propagate 
fish. 

It is a general rule, however, that 
officers do not have power to make a 
contract for an indefinite or long ex
tended term beyond their own term. 
The general rule is stated in 46 C. J. 
1032, Section 289, as follows: 

"Because a public official, for a 
known and limited term, has power 
to make a contract, he is not au
thorized thereby to make one for an 
indefinite or long extended term; 
ordinarily the power is limited in 
time to the term of the officer who 
makes it. but if the extent of the 
officer's power is not expressly lim
ited, the facts and circumstances of 
each case must be considered in de
termining it. And necessity, or its 
equivalent of great advantage to the 
principal, may furnish a reason for 
enlargement beyond the term, but 
he who asserts the existence of the 
necessity or great benefit has the 
burden of proving it." 

I am therefore of the opinion that 
while the commission has the power 
to purchase water for the purpose 
above mentioned, it is extremely doubt
ful that the commission would have 
power to enter into a contract for a 
period of thirty years. It occurs to 
me that possibly the commission might 
protect fish in the State of Montana 
and the interest of the state by making 
a contract for a short term and pro
viding therein for an option to renew 
the contract by providing for the option 
for continued renewals. The commis
sion would not be exercising authority 
beyond its term and authority which 
should properly be left to its succes
sors but at the same time it would 
provide its successors with the power 
to continue the policy and protection 
if they so desire. 

Opinion No. 236. 

Insurance-Mutual Hail
"Assets," Defined. 

HELD: "Assets" as used in Section 
6184, R. C. M., 1935, should be defined 
as it is used generally in the business 
world; that is, as all property, includ
ing- Accounts Receivable, which is 
available for the payment of debts. 

May 20, 1940. 

Honorable John]. Holmes 
State Auditor and Ex-Officio 

Commissioner of Insurance 
State Capitol 
Helena, Montana 

Dear Sir: 

The Empire Mutual Insurance Com
pany of Albert Lea, Minnesota, has 
applied for license and certificate of 
authority to carryon the business of 
insuring against hail damage in the 
State of Montana. 

Section 6184, Revised Codes of Mon
tana, 1935, reads: 

"All mutual hail, cyclone, and tor
nado insurance companies or asso
ciations, organized under the laws 
of another state and transacting busi
ness in this state, shall be required 
to comply with the provisions of the 
laws governing fire and miscellaneous 
insurance corporations doing busi
ness in this state; provided, that such 
companies shall be possessed of as
sets in excess of all liabilities of an 
amount equal to at least fifty thou
sand dollars." 

The applicant has submitted to the 
Commissioner of Insurance a financial 
statement disclosing that the Empire 
Mutual Insurance Company has on de
posit in the First National Bank of 
Albert Lea, Minnesota, the sum of 
$7,437.32. The report also reveals that 
the company has "additional assets" in 
an amount of $46,787.61. This is com
posed of a balance of all premiums or 
assessments unpaid at the close of last 
year in an amount of $31,745.32 and 
current assessments or premium notes 
unpaid in an amount of $15,042.29. 

The question presented is whether 
these assets totalling $46,787.61 may be 
included in determining whether or not 
the applicant has assets of $50,000 as 
required by Section 6184. 
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Funk & Wagnall's New Standard 
Dictionary defines assets as follows: 
"Assets--originally in the Anglo
French phrase aver assets, to have 
enough (viz., to discharge one's obli
gations); * * * The entire property 
of all sorts * * * of a person, associa
tion, corporation or estate, applicable 
or subject to the payment of his or 
its debts." In Stanton v. Lewis (26 
Conn. 444, at 449) the Court said. 
"Assets means everything which can 
be made available for the payment of 
debts and includes real estate, personal 
property, stock and choses in action." 

Section 6184, Revised Codes of Mon
tana, 1935. was originally enacted as 
Chapter 180, Laws of 1907, as follows: 

"An Act to Provide the Admission 
of Mutual Hail, Cyclone and Tor
nado Insurance Companies or Asso
ciations Organized Under the Laws 
of Another State." 

This was separate legislation pro
viding for the admission of this class 
of insurance company in a different 
manner from that in which companies 
writing other types of insurance would 
be admitted. The Supreme Court in 
the State of Montana was faced by 
an analogous proposition in State ex 
reI Intermountain Lloyds v. Porter (88 
Mont. 347, 294 Pac. 363). In that case 
the question was whether a Lloyds com
pany doing business under the L10yds 
plan had sufficient capital to meet the 
Montana statutory requirement. In 
that case the Court declared that the 
meaning of the statute must be meas
ured and controlled by the connection 
in which it is used and the evident 
purpose of the statute and its subject 
and gave a broad definition of the 
word "capital" and decided that a 
Lloyds company was eligible for ad
mission. 

It is a well recognized rule that hail 
insurance business carried on upon 
mutual basis is in a different situation 
from other types of insurance business, 
The State of Montana in its own hajl 
insurance law provides for a system 
of writing the insurance and giving 
coverage and then not assessing the 
final premiums until after all the crops 
are harvested and the amount of dam
age determined. The applicant com
pany does business upon the same 

• basis. so that the standard rule de
termining what are and what are not 
admitted assets would not be applic-

able to this type of business. A broader 
definition of assets is needed and it 
was the legislative intent in enacting 
Chapter 180, Laws of 1907, that such 
liberal policy in admitting this par
ticular type of company be followed. 

I think the term "assets" as used by 
the statute should be defined as it is 
generally used in the business world; 
that is, all property, including Accounts 
Receivable, which are available for the 
payment of the debts of the corpora
tion. Using that definition and seeking 
to carry out the legislative intent evi
denced by the enactment of Section 
6184, it is my opinion that the Empire 
Mutual Insurance Company of Albert 
Lea. Minnesota, has assets sufficient 
to entitle it to do business in the State 
of Montana. (See Bankers Life In
surance Company v. Howland, 73 Vt. 
I, 48 Atl. 435.) 

Opinion No. 237. 

Livestock - Larceny-Trucks - Confis
cation-Proceeds of Sale-Dis

tribution-Section 11552.2. 

HELD: The costs of arrest and trial 
of a person convicted of larceny of 
livestock may not be deducted from 
the sale proceeds of confiscated trucks 
used in connection with the theft in 
the absence of statute authorizing it. 

May 28, 1940. 
Mr. Paul Raftery 
Secretary, Livestock Commission 
The Capitol 

Dear Mr. Raftery. 

You have submitted the following: 

"Recently, one Burkholder was 
convicted in Fallon county of lar
ceny of livestock and is now serving 
his sentence in the State Peniten
tiary. Under the provisions of Sec
tions 11552.1 to 11552.4, Chapter 54, 
Volume 5, Revised Codes of Mon
tana, 1935, two trucks used by Burk
holder in committing the larceny 
were seized by the County Attorney 
of Fallon County. 

"A question arises as to the amount 
of expenses to be deducted from the 
proceeds received from the sale of 
these trucks. Will you kindly ad
vise me whether or not the entire 
expense of Fallon County in arrest-
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