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?o.1ay 16, 1940. 

Hon. P. M. Campbell 
Chairman, Board County Commis

sioners 
Stanford, Montana 

Dear Mr. Campbell: 

You have submitted the question 
whether or not funds may be trans
ferred from the poor fund or from the 
general fund to the road fund to be 
used in the repair and maintenance of 
roads until the next fiscal year. 

Section 4613.5, R. C. M., 1935, which 
is a part of the county budget law, ex
pressly prohibits transfers except in 
the case of county road or bridge funds, 
special road district funds, or any 
special highway funds. Transfers may 
be made between items such as (1) sal
aries and wages; (2) maintenance and 
support; and (3) capital outlay. 

Section 4631 authorizes the board of 
county commissioners "to transfer all 
surplus moneys that may be on hand 
in any of the several county funds, ex
cept the school fund, to such fund or 
funds as they may deem for the best 
interest of the county, * * *." There 
cannot be any surplus, ,however, until 
the end of the fiscal year as one cannot 
be' certain of that fact until that time. 

I would suggest this procedure, how
ever: Declare an emergency under the 
provisions of Section 4613.6, R. C. M .. 
1935. This requires only one publica
tion in the official newspaper. The 
hearing must not be less than one week 
from the date of publication, then five 
days must elapse following the order. 
In twelve days, therefore, you could 
provide authority to expend money for 
roads in excess of the fund provided 
by your budget. Having such author
ity you could register your warrants 
and at the end of the fiscal year you 
can transfer any surplus fund which 
you may have in the poor fund or in 
any other fund, except the school fund, 
for the purpose of paying such reg
istered warrants and interest. It seems 
to me this is the only solution to your 
problem and it is one which is not im
practicable because it can be done in 
twelve days rather than thirty, which 
you had in mind. 

I have talked with one of the deputy 
state examiners and they will approve 
this procedure. 

Opinion No. 235. 

Fish and Game--Power of Commis
sion-Power to Purchase Water

Contracts Beyond Term. 

HELD: The fish and game commis
sion, under the provisions of Section 
3653 has power to purchase water for 
the purpose of protecting, preserving 
and propagating fish in the State of 
Montana. 

It is extremely doubtful that the fish 
and game commission has power to 
enter into the purchase of water for 
a period of thirty years or beyond the 
term of the commission. 

Hon. J. A. Weaver 
State Game Warden 
The Capitol 

Dear Mr. Weaver: 

May 17, 1940. 

You have submitted the following 
question: 

"The State Water Conservation 
Board proposed to sell water to the 
Fish and Game Commission in their 
reservoirs, so as to protect the fish 
life. The question arose as to whether 
or not the Commission has authority 
to enter into a contract covering a 
period of 30 years with the State 
Water Conservation Board." 

The fish and game commission has 
rather broad powers under Section 
3653, R. C. M., 1935. Among other 
things this section provides: 

"* * * It shall have the exclusive 
power to expend for the protection, 
preservation and propagation of fish, 
game, and fur-bearing animals, and 
game and non-game birds, all funds 
of the State of Montana collected or 
acquired for the purpose, whether 
arising from state appropriation, li
censes, fines, gifts, or otherwise, * * * 

"It shall have authority to acquire 
by gift, purchase, capture or other
wise, any fish, game, game birds, or 
animals, for propagation, experi
mental or scientific purposes. It shall 
have authority to acquire by pur
chase, condemnation, lease, agree
ment, gift, or devise, lands or waters 
suitable for the purposes hereinafter 
enumerated, and develop, operate and 
maintain the same for said purposes: 
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(a) For fish hatcheries, nursery 
ponds, for game farms; (b) Lands 
or waters suitable for game, bird, 
fish, or fur-bearing animal restora
tion, propagation, or protection; 
* * *." 
These sections would seem to au

thorize the fish and game commission 
to purchase water in case it is neces
sary to protect, preserve and propagate 
fish. 

It is a general rule, however, that 
officers do not have power to make a 
contract for an indefinite or long ex
tended term beyond their own term. 
The general rule is stated in 46 C. J. 
1032, Section 289, as follows: 

"Because a public official, for a 
known and limited term, has power 
to make a contract, he is not au
thorized thereby to make one for an 
indefinite or long extended term; 
ordinarily the power is limited in 
time to the term of the officer who 
makes it. but if the extent of the 
officer's power is not expressly lim
ited, the facts and circumstances of 
each case must be considered in de
termining it. And necessity, or its 
equivalent of great advantage to the 
principal, may furnish a reason for 
enlargement beyond the term, but 
he who asserts the existence of the 
necessity or great benefit has the 
burden of proving it." 

I am therefore of the opinion that 
while the commission has the power 
to purchase water for the purpose 
above mentioned, it is extremely doubt
ful that the commission would have 
power to enter into a contract for a 
period of thirty years. It occurs to 
me that possibly the commission might 
protect fish in the State of Montana 
and the interest of the state by making 
a contract for a short term and pro
viding therein for an option to renew 
the contract by providing for the option 
for continued renewals. The commis
sion would not be exercising authority 
beyond its term and authority which 
should properly be left to its succes
sors but at the same time it would 
provide its successors with the power 
to continue the policy and protection 
if they so desire. 

Opinion No. 236. 

Insurance-Mutual Hail
"Assets," Defined. 

HELD: "Assets" as used in Section 
6184, R. C. M., 1935, should be defined 
as it is used generally in the business 
world; that is, as all property, includ
ing- Accounts Receivable, which is 
available for the payment of debts. 

May 20, 1940. 

Honorable John]. Holmes 
State Auditor and Ex-Officio 

Commissioner of Insurance 
State Capitol 
Helena, Montana 

Dear Sir: 

The Empire Mutual Insurance Com
pany of Albert Lea, Minnesota, has 
applied for license and certificate of 
authority to carryon the business of 
insuring against hail damage in the 
State of Montana. 

Section 6184, Revised Codes of Mon
tana, 1935, reads: 

"All mutual hail, cyclone, and tor
nado insurance companies or asso
ciations, organized under the laws 
of another state and transacting busi
ness in this state, shall be required 
to comply with the provisions of the 
laws governing fire and miscellaneous 
insurance corporations doing busi
ness in this state; provided, that such 
companies shall be possessed of as
sets in excess of all liabilities of an 
amount equal to at least fifty thou
sand dollars." 

The applicant has submitted to the 
Commissioner of Insurance a financial 
statement disclosing that the Empire 
Mutual Insurance Company has on de
posit in the First National Bank of 
Albert Lea, Minnesota, the sum of 
$7,437.32. The report also reveals that 
the company has "additional assets" in 
an amount of $46,787.61. This is com
posed of a balance of all premiums or 
assessments unpaid at the close of last 
year in an amount of $31,745.32 and 
current assessments or premium notes 
unpaid in an amount of $15,042.29. 

The question presented is whether 
these assets totalling $46,787.61 may be 
included in determining whether or not 
the applicant has assets of $50,000 as 
required by Section 6184. 

cu1046
Text Box




