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"The articles of incorporation must 
be subscribed by three or more per­
sons, and acknowledged by each be­
fore some officer authorized to take 
and certify acknowledgments of con­
veyances of real property." 

This would naturally preclude a cor­
poration, as a corporation, for the 
reason that the only acknowledgment 
a corporation could make would be 
through an attorney in fact. We quote 
from 14 C. J., Sec. 81, p. 104: 

"A corporation cannot, of course, 
be ,one of its own members, and it 
cannot, either in its own name or 
in the name of another as agent or 
trustee for it, subscribe for shares of 
its own stock * * *." 

Of course, there are instances where­
in corporations do take up their own 
stock. but in that event the stock is 
merely held in suspension and subject 
to the right to issue or to retire the 
same. It cannot be voted at corporate 
meetings. 

Opinion No. 216. 

Public Welfare-Contracts-Duty 
of Officers-Misconduct. 

HELD: A contract made by the 
officers of the Welfare Department 
with the Federal Surplus Commodities 
Corporation, in which the former agree 
to abide by the decision of the latter 
concerning the interpretation or con­
struction of the contract permitting the 
latter to determine all questions of fact 
and to determine the qualifications and 
number of employees for the state, is 
invalid, 

March 15, 1940. 
Hon. 1. M. Brandjord 
Administrator, State Department of 

Public Welfare 
Helena. Montana 
Dear Mr. Brandjord: 

You have submitted a proposed con­
tract between the Federal Surplus 
Commodities Corporation and the State 
Department of Public Welfare. This 
contract, among other things, contains 
the following provisions: 

(1) "Administrative interpreta­
tions or constructions by the Sec­
retary of Agriculture or the Cor­
poration of the regulations and con-

ditions shall be conclusive upon the 
State Department immediately upon 
notice of such interpretation or con­
struction received by the State De­
partment from the Corporation's rep­
resen ta tive. 

(2) "All disputes concerning ques­
tions of fact arising under this agree­
ment shall be decided by the Cor­
poration, or its duly authorized rep­
resentative whose decision shall be 
final and conclusive upon the parties 
hereto as to such questions of fact, 
but nothing contained in this article 
shall excuse the State Department 
from diligently proceeding with per­
formance. 

(3) "The State Department shall 
provide such bonded and other per­
sonnel as the Corporation may deem 
necessary." 

You request my opinion as to the 
legality of these provisions. 

The members of the board and the 
State Administrator of Public Wel­
fare are state officers. It is their duty 
to protect the best interests of the 
state by insisting upon the correct and 
just interpretation of a contract made 
for the state, and, in case of dispute, 
to submit it to the courts for construc­
tion. Likewise it is their duty to cor­
rectly determine questions of fact aris­
ing under the contract where the in­
terest of the state is involved. It is 
also their duty to select state em­
ployees on the basis of competency and 
to determine the number required and 
not to permit this to be done by some­
one else. Failure to discharge such 
duties. either negligently or wilfully, 
in my opinion, would amount to mis­
conduct in office. To wilfully abdicate 
their trust by entering into a contract 
agreeing to not discharge their duties 
would also be misconduct. Such pro­
visions in a contract are beyond the 
power of public officers to make; they 
are also contrary to public policy. 

It is my opinion that these provisions 
are not valid. 

Opinion No. 217. 

Investment of Surplus Funds­
Fire Department Relief 

Association. 

HELD: The surplus funds of the 
Fire Department Relief Association 
cannot be invested in school district 
warrants. 
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March 22, 1940. 

Honorable John J. Holmes 
State Auditor and Ex-officio 

Insurance Commissioner 
State Capitol 
Helena, Monatna 

Dear Sir: 

Your letter of March 19 asks the fol­
lowing question: ::\fay a fire depart­
ment relief association invest its sur­
plus funds in school district warrants? 

Section 5121, R. C. M., 1935,' pre­
scribes the powers and duties of the 
board of trustees of a fire department 
relief association, which section in so 
far as it is pertinent to this question 
reads as follows: 

"* * * When so directed by a ma­
jority vote of the members of the 
association, the board of trustees 
shall have the power to invest the 
surplus funds of the association or 
any part thereof, in bonds or other 
securities of the United States gov­
ernment, in general obligation bonds 
or warrants of any state, county, or 
city as are recommended by the state 
auditor and approved by the state 
examiner * * *." 
It is a fundamental principle that 

the legislature of this state possesses 
plenary legislative power and authority, 
except in so far as it is limited by the 
constitution of the United States, of 
this state, by treaties made and statutes 
enacted pursuant thereof. (State ex rei 
Evans v. Stewart, 53 Mont. 18, 20.) 

Section 5121, R. C. M., 1935, does not 
transgress any provision of the Con­
stitution of the United States, the Con­
stitution of the State of Montana, nor 
of any treaty and therefore comes 
clearly within the power of legislative 
action. 

Our legislature acted under Section 
5121 and definitely set out the power 
and authority of the board of trustees 
of the firemen's relief association there­
in in the matter of the investment of 
surplus funds, which section does not 
include school district warrants. 

Section 10519, R. C. M., 1935, reads 
as follows: 

"In the construction of a statute 
or instrument, the office of the judge 
is simply to ascertain and' declare 
what is in terms or in substance con-

tained therein, not to insert what 
has been omitted, or to omit what 
has been inserted." 

59 Corpus Juris, page 228, has the 
following to say: 

"* * * Where the deposit, lending, 
or investment of funds is regulated 
by statute, they must be administered 
in accordance therewith, * * *." (Cit­
ing State v. Stewart, 53 Mont. 18, 
as well as decisions from many other 
states.) 

It is my opinion, then, that the fire 
department relief association cannot in­
vest its surplus funds in school district 
warrants. 

Opinion No. 218. 

Public Welfare-County Commission­
ers-Medical Aid-Osteopathic 

and Chiropractic Services. 

HELD: Under the Public Welfare 
Act, the county commissioners must 
provide osteopathic and chiropractic 
services for relief clients. 

Mr. H. B. Landoe 
County Attorney 
Bozeman. Montana 

Dear Sir: 

March 22, 1940. 

You have asked for an interpretation 
of Section VI of Part II of Chapter 
82, Laws of 1937, as amended by Sec­
tion IS, Chapter 129, Laws of 1939. 
The section referred to is a portion of 
the Public Welfare Act and reads as 
follows: 

"Medical aid and services and hos­
pitalization for persons unable to 
provide such necessities for them­
selves are hereby declared to be the 
legal and financial duty and responsi­
bility of the board of county com­
missioners, payable from the county 
poor fund. It shall be the duty of 
the board of county commissioners 
to make provision for competent and 
skilled medical or surgical services 
as approved by the state board of 
health or the state medical associa­
tion, or in the case of osteopathic 
practitioners by the state chiropractic 
association. 'Medical' or 'medicine' 
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