
210 OPINIONS OF THE ATTORNEY GENERAL 

Dear Mr. Veeder: 

You have requested my opinion as 
to whether or not one may establish 
a residence in the State of Montana 
for the purpose of relief while residing 
on Federal Reserve Land such as an 
Indian Reservation. The question arises 
in connection with persons employed 
on the Boneau Dam Project in Hill 
county. 

I am advised by Mr. Oscar Hauge, 
county attorney of Hill county, that 
the Boneau dam and the reservoir 
which it will make are located on the 
original Rocky Boy's Reservation, and 
therefore Federal Reserve lands wholly. 
All the land embraced within this res­
ervation is within the geographical 
boundaries of the State of Montana, 
and within the geographical boundaries 
of the County of Hill. 

Section 5, Article X, of the State 
Constitution provides that, "the sev­
eral counties of the state shall provide 
as may be prescribed by law for those 
inhabitants, who, by reason of age, 
infirmity or misfortune, may have 
claims upon the sympathy and aid of 
society." It will be noted that the 
language used is "for those inhabi­
tants," of the state. To inhabit means, 
to live or dwell in; to occupy as a 
place of settled residence or habitat; 
to have residence in a place; to dwell~ 
abide." See Webster's International 
Dictionary. 

In accordance with this mandate of 
the constitution, the legislature estab­
lished the means of providing for the 
inhabitants of the state through the 
enactment of the Welfare Act. It was 
unquestionably the intention of the 
legislature that all those inhabitants 
meeting the qualifications set out in 
that act, should have the benefits 
therein provided. It cannot be said 
that those persons who inhabit or live 
on land within the geographical bounds 
of the state, title to which is in the 
Federal Government, are not inhabi­
tants of the state. 

The Supreme Court, in the case of 
State ex rei Williams v. ;Kamp, et aI., 
106 Mont. 444, held that Indians re­
siding within the boundaries of the 
state were entitled to all forms of 
assistance provided for by the Wel­
fare Act. It recognized Indians living 
on federal reserve land as inhabitants 
and residents of the state. Indians are 
citizens of the United States and of 
the State of Montana and have the 

right to vote and hold office. The state 
recognizes their residence on federal 
reserve land as qualifying them for the 
franchise. See State v. Big Sheep, 75 
Mont. 219. 

Can it be logically said that an In­
dan living on federal reserve land is a 
resident of or residing within the State 
of Montana, but that a person of 
another race is not? I think not. 

It is therefore my opinion, that for 
the purposes of relief one may gain a 
residence while residing or living on 
land within the geographical boun­
daries of the State or a countv thereof, 
title to which is in the United States 
Government. 

Insofar as ward Indians are con­
cerned, the question of county resi­
dence for the purpose of general re­
lief will not arise, for the reason that 
the state, and not the county, is liable 
for general relief to ward Indians. In 
those cases, however, the county where 
the Indian applies for general relief is 
obliged to take his application and 
make the necessary investigation and 
decide on the amount of the grant, 
certifying the same to the State De­
partment. See Williams v. Kamp, 
supra. 

Opinion No. 200 

Irrigation Districts-Waters-Board of 
Commissioners, Powers of­

State Examiner, Duties. 

HELD: The board of irrigation com­
missioners has only such powers as 
are expressly given by statute and such 
implied powers as are necessary to 
carry out the purposes of the district. 

Where there is a question whether 
certain expenditures by the irrigation 
commissioners come within the implied 
powers of the commissioners and there 
are not sufficient funds before the ex­
aminer to determine the question, his 
statutory duty is discharged by calling 
attention in his examination report to 
the questioned expenditures. 

Hon. W. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown: 

February 13, 1940. 

You have submitted the following: 
"1. Is it legal for Irrigation Dis­

trict Commissioners to contribute or 
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donate Irrigation District Funds to 
Reclamation Associations, Reclama­
tion Congresses or any other bodies 
or persons for the purpose of pro­
moting the welfare of Irrigation Dis­
tricts? 

"2. Is it legal for a Commissione.r 
of an Irrigation District to go to 
Washington, D. c., to represent the 
District in matters there, before the 
Reclamation Bureau, or to advocate 
legislation and such other matters 
that are beneficial to the District and 
charge and collect from the District 
Funds per diem at the rate of $10.00 
per day, or any other sum, also trans­
portation, meals, rooms and other in­
cidental traveling expenses? 

"3. Is it legal for a Commissioner 
of an Irrigation District to collect 
District Funds for time spent at the 
rate of $5.00 per day or any other 
amount, and transportation, meals, 
rooms and other incidental traveling 
expenses, for attending, as a Dele­
gate, a Reclamation Congress at 
Reno, Nevada?" 

Irrigation districts have only such 
powers as are given by the legislature, 
either as are expressly stated or such 
as are necessarily implied in order to 
carry out the purposes of the district 
(67 C. J. 1316, Sec. 901). The officers 
of the district are charged with notice 
of the statutory powers and limita­
tions thereof. (Id.) One dealing with 
the corporation is also charged with 
notice of the extent of its powers. (Id.) 
It has been said, however: 

"The board of directors of an irri­
gation district being clothed with a 
wide discretion as to the manner in 
which it shall manage the business 
of the district, the courts are not 
warranted in interfering on any mere 
question of good business policy; 
nothing short of a gross abuse of its 
powers warranting interference." 

It is therefore necessary to examine 
the statutes to determine the powers, 
duties and methods' of procedure of 
the officers of an irrigation district 
relative to the government of the dis­
trict. Section 7174. R. C. M., 1935, 
enumerates the powers and duties of 
the board of commissioners of irri­
gation districts. The expenditures men­
tioned in your inquiry do not seem to 
come within the express powers given 
in this section. While we question the 

legality of these expenditures, we are 
unable to say on no more facts than 
are stated in your letter, whether they 
come within the powers necessarily im­
plied in order to carry out the pur­
poses of the district. Until we have 
heard all the facts we should be un­
willing to express an official opinion 
thereon. We think that your statutory 
duty will be discharged by calling at­
tention to the expenditures and rais­
ing a question as to their legality. This 
will be sufficient to give notice to the 
land owners and taxpayers in the dis­
trict so that they may investigate the 
same and bring such action, if any, as 
the facts warrant. 

Opinion No. 201. 

Schools-Election-Electors. 

HELD: Qualified electors who are 
taxpayers upon either real or personal 
property and whose names appear upon 
the last completed assessment rolls are 
qualified to vote at a school election 
held for the purpose of raising revenue 
in excess of the lO-mill levy provided 
for by law. 

February IS, 1940. 
iVlr. Earl C. Ammerman 
County Attorney 
Livingston, Montana 

My dear Mr. Ammerman: 

You have submitted the following 
question for my opinion: 

"What are the necessary qualifica­
tions to enable a person to vote upon 
the question of a school district hold­
ing an election for the purpose of 
raising money by taxation, in excess 
of the Ten (10) mill levy, as provided 
in Section 1219. R. C. M., 1935, and 
also what is the correct form of the 
oath, for the elector, at such elec­
tion." 

Section 1219. R. C. M., 1921, as 
amended by Chapter 120, L. 1925, pro­
vided that only legal voters of the 
district who were taxpaying freehold­
ers therein could vote at an election 
held for the purpose of raising revenue 
for a school district in excess of the 
100mill levy provided for by law. 

Chapter 144, L. 1935, amended Chap­
ter 120 by providing that qualified 
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