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"4. If the examination is partici
pated in as a convention examina
tion should a written report with 
certified receipts be filed with the 
Insurance Department?" 
I shal1 answer your questions in the 

above order. 

1. Section 166, R. C. M. 1935, in part, 
reads as follows: . 

"* * * The cost of such examina
tions shall be paid by the company 
examined, and shal1 include the (1) 
reasonable expenses of the commis
sioner, his deputies, and assistants 
employed therein, whose services 
are paid for by the insurance de
partment, and (2) the compen?ation 
and reasonable expenses of his as
sistants employed therein whose 
services are not paid for by the de
partment. Duplicate receipts show
ing the entire cost of the exaI?
ination authorized by the commis
sioner of insurance shal1 be taken 
and certified to by the company 
examined, and shall be filed in and 
become a part of the public records 
of the insurance department." '(Fig
ures in parenthesis supplied.) 

The commissioner of insurance may 
not charge a per diem fee for himself, 
or his deputies, or assistants, whose 
services are paid for by the insurance 
department. The above quoted lan
guage, however, does contemplate and 
permit the payment of "compensation 
and reasonable expenses" to such as
sistants as are employed by him, 
whose services are not paid for by 
the insurance department. The fact 
that duplicate receipts shall be taken 
and certified to by the company ex
amined, and filed in the insurance de
partment, also indicates th~t paymel!t 
of per diem and expenses IS made di
rect to the assistants and not to the 
insurance commissioner. It should be 
added, however, that the statute does 
not fix the per diem fee to be charged, 
and more or less than $10.00 may be 
charged by such assistants or, in 
other words, whatever is reasonable 
in the circumstances. 

2. In my opinion your second ques
tion should be answered in the nega
tive. As stated above, the per diem 
and expenses of assistants are paid di
rectly to the assistants whose services 
are not paid for by the department. 

In the absence of any provision in the 
statute requiring it, it is also my 
opinion that the reasonable expenses 
of the insurance commissioner, or his 
deputies and assistants, whose services 
are paid for by the insurance depart
ment, should be paid direct to the per
son or persons who incurred such ex
penses. This also seems to be implied 
from the requirement that duplicate re
ceipts, duly certified, shall be filed in 
the insurance department. We see no 
need for such money being deposited 
in the general fund; on the other hand, 
there is good reason why it should not 
be so deposited for in that event an ap
propriation would be necessary in or
der to permit the state treasurer's pay
ing it out. (See Section 10, Article 
XII and Section 34, Article V of the 
Montana Constitution.) 

3. In my opinion this question should 
be answered in the affirmative. The 
last sentence of the language of the 
statute quoted above expressly pro
vides that duplicate receipts, duly cer
tified, shall be filed in the insurance 
department. As for the report of the 
examination, it should likewise be filed 
for the reason that the purpose of 
the examination is to obtain informa
tion for the insurance commissioner 
and such information, to be available, 
should be filed in his office. 

4. This question should also be an
swered in the affirmative. No excep
tion should be made in the case of a 
convention examination. The same 
provision of the statute and the same 
principles apply. Such convention 
examination is made under authority 
of the insurance commissioner and he 
should have the report of the exam
ination filed in his office, as well as 
the duplicate receipts. 

Opinion No. 20. 

Fish and Game Department-Wild1ife
Restoration Projects-Consent 

to Federal Act-Effect of 
Consent. 

HELD: 1. A proposed act purport
ing to give consent to the "provision" 
of the Federal Act which adds another 
requirement such as the consent of .the 
Governor, does not meet the reqUire
ments of the Federal Act, the pro
visions of which do not include the 
Governor's consent. 
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2. The consent by the state through 
legislation to a Federal Act which re
quires that the Secretary of Agricul
ture and the Fish and Game Commis
sion "shall agree upon wildlife-restora
tion projects" does not permit the 
Secretary of Agriculture or the Biol
ogical Survey to undertake such proj
ects or to acquire lands for such pur
pose without the consent of the Fish 
and Game Commission. 

February 8, 1939. 

Hon. J. A. Weaver 
State Fish and Game Warden 
The Capitol 

Dear Mr. Weaver: 

You have submitted House Bill 
No. . ....... , introduced by Siegling, 
(which we shall refer to as the State 
Act) and have asked my opinion upon 
the following questions: 

1. Does such House Bill meet the 
requirements of the Act of Congress 
therein referred to as "Public-No. 
415-75th Congress" approved Sep
tember 2, 1937 (which we shall re
fer to as the Federal Act)? 

2. Does the consent given by said 
House Bill give the Biological Sur
vey or the Secretary of Agriculture 
authority to acquire lands, or un
dertake wild life restoration projects 
in Montana, without the consent of 
the Fish and Game Commission? 

Section 1 of the Federal Act pro
vides: 

"That the Secretary of Agricul
ture is authorized to cooperate with 
the States, through their respective 
state fish and game departments, in 
wildlife-restoration projects as here
inafter set forth; but no money ap
portioned under this Act to any 
state shall be expended therein un
til its legislature or other state 
agency authorized by the State Con
stitution to make laws governing 
the conservation of wildlife, shall 
have assented to the provision of 
this Act and shall have passed laws 
for the conservation of wildlife 
W:hich shall include a prohibition 
against the diversion of license fees 

paid by hunters for any other pur
pose than the administration of said 
State Fish and Game Department, 
except that, until the final adjourn
ment of the first regular session of 
the Legislature held after the pas
sage of this Act, the assent of the 
Governor of the state shall be suf
ficient. The Secretary of Agricul
ture and the State Fish and Game 
department of each state accepting 
the benefits of this Act shall agree 
upon the wildlife-restoration projects 
to be aided in such state under the 
terms of this Act and all projects 
shall conform to the standards fixed 
by the Secretary of Agriculture." 

(Underscoring ours.) 

Section 1 of the State Act reads: 

"The State of Montana hereby 
assents to the provisions of the Act 
of Congress entitled, 'An act to pro
vide that the United States shall 
aid the States in wildlife-restoration 
projects, and for other purposes,' 
approved September 2, 1937 (Public 
No. 415, 75th Congress), and the 
Montana Fish and Game Commis
sion is hereby authorized, empow
ered, and directed to perform such 
acts as may be necessary to the 
conduct and establishment of co
operative wildlife-restoration proj
ects as defined in said Act of Con
gress and in compliance therewith 
and no funds accruing to the State 
of Montana from Fish and Game 
license fees shall be diverted for any 
other purpose than the administra
tion of the Division of Fish and 
Game of said Department." 

It is proposed to amend this section 
of the State Act by adding, "provided 
that no wildlife-restoration project 
shall be established by the Montana 
Fish and Game Commission except 
with the consent of the Governor of 
the State of Montana, which consent 
shall be evidenced by the Governor's 
proclamation defining the boundaries 
of the area included in the project." 

It will be noted that Section 1 of 
the Federal Act specifically states that 
the Secretary of Agriculture and the 
Fish and Game Department shall agree 
upon the wildlife-restoration proiects. 
By the amendment to Section 1 of the 
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State Act, it is proposed that the 
Governor shall also consent or agree 
to all wildlife-restoration projects. In 
my opinion this does not meet the 
requirements of the Federal Act for 
the reason that it virtually amends 
Section 1 of the Federal Act by re
quiring that the Governor, as well as 
the Fish and Game Commission, shall 
agree upon the wildlife-restoration 
projects, whereas all this section re
quires is that the Fish and Game Com
mission shal1 agree with the Secretary 
of Agriculture. The State Act, as 
amended, therefore does not give un
qualified consent to the "provision of 
this Act," as required by Section 1 of 
the Federal Act, since the provision of 
that Act does not include the Gover
nor's consent. 

As to the second question, it is my 
opinion that since the Federal Act ex
pressly provides that the Secretary of 
Agriculture and the State Fish and 
Game Commission shall agree upon 
wildlife-restoration projects (see last 
sentence of Section 1 of the Federal 
Act above quoted), neither the Secre
tary of Agriculture nor the Biological 
Survey, under his direction, may un
dertake wildlife-restoration projects or 
acquire lands in Montana for that 
purpose, without the consent of the 
Fish and Game Department. It will 
be noted that Section 2 of the Federal 
Act specifies that the term "wildlife
restoration project" shal1 be construed 
to mean and include "the selection, 
restoration, rehabilitation, and im
provement of areas of land or water 
adaptable as feeding, resting, or breed
ing places for wildlife, including 
acquisition by purchase, condemnation, 
lease, or gift of such areas or estates 
or interests therein as are suitable or 
capable of being made suitable there-
for * * *." 

Opinion No. 21. 

Corporations-Water Users Associa
tion-Secretary of State-Fees
Filing and Recording Increase 

of Capital Stock. 

HELD: The minimum fee for filing 
and recording an increase of capital 
stock of a water users association is 
fixed by Section 145, R. C. M., 1935. 

February 15, 1939. 
Honorable Sam W. Mitchell 
Secretary of State 
The Capitol Building 
Helena, Montana 

Dear Sir: 

You have received for recording 
and filing an amendment to the ar
ticles of incorporation of the West 
Fork Water Users Association, a cor
poration chartered under the general 
corporation laws of this state, increas
in"!" the capital stock of such corpora
tion from $20,000 to $35,000. You 
wish to know the fee chargeable for 
recording and filing this amendment. 

Section 145, Revised Codes of Mon
tana. 1935, provides: 

"The secretary of state, for serv
ices performed in his office, must 

·charge and collect the following 
fees: 

"4. For recording and filing each 
certificate of incorporation and each 
certificate of increase of capital 
stock, the fol1owing amounts shall 
be charged: 

"Amounts up to one hundred thou
sand dollars, one dollar per thou
sand dollars. * * * * * * 

"Providing, that no fee for filing 
any articles of incorporation or in
crease of capital stock shaH be less 
than fifty doJlars except those enu
merated in the next subdivision, 
which do not have capital stock and 
are not organized for the purpose of 
profit." 

A water users association, in so 
far as filing increase of capital stock 
is concerned, is not included in the 
exemptions of subdivision 5 and, 
therefore, a minimum fee of' $50.00 
would be chargeable. 

Opinion No. 23. 

Nepotism-Employment by Individual 
County Commissioners of Relative 

of Another Member of the 
Board. 

HELD: County commissioners have 
no authority to act individually and 
can only act as a board. 

The Nepotism Act expressly forbids 
the employment of a person related to 
any member of the board. 
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