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January 30, 1940. 
Mr. Phil G. Greenan 
County Attorney 
Great Falls, Montana 

My dear Mr. Greenan: 

You have asked if the employees of 
the county board of public welfare are 
entitled to mqeage for the use of their 
cars in making investigations, and if 
so the amount of mileage they are 
entitled to collect. 

The term mileage means, "An allow
ance for traveling, as so much per 
mile," (Power v. County Commission
ers, 7 Mont. 82, 88) and is reimburse
ment of a public functionary for the 
expenses of travel in the performance 
and discharge of his official duty (40 
C. J. 658). 

Section 4884, Revised Codes of Mon
tana, 1935, provides: 

"Members of the legislative as
sembly, state officers, county officers, 
township officers, jurors, witnesses, 
and all other persons, except sheriffs, 
who may be entitled to mileage shall 
be entitled to collect mileage at a 
rate of not to exceed seven cents 
(7c) per mile for the distance ac
tually traveled, and no more." 

The phrase, "all other persons, * * * 
who may be entitled to collect mileage" 
includes all those public employees 
who are obliged to travel and incur 
expenses in the discharge of their 
public duty. Employees of the county 
board of public welfare are then en
titled to collect mileage under this 
provision. 

The statute also declares that all 
those, except sheriffs, entitled to mile
age, "shall be entitled to collect mileage 
at a rate not to exceed seven cents 
(7c) per mile for the distance actually 
traveled." It is plain that those en
titled to mileage are entitled to seven 
cents (7c), but no more. The qualifi
cation, "not to exceed seven cents 
(7c)," is a limitation upon authority of 
the county commissioners to increase 
the mileage allowance above seven 
cents (7c), but it does not prohibit 
those entitled to mileage from collect
ing the full amount of seven cents (7c) 
per mile. It follows that employees of 
the county board of public welfare are 
entitled to collect mileage at the rate 

of seven cents (7c) per mile for dis
tances actually traveled in the per
formance of their official duty. 

Opinion No. 195 

Estates-Inheritance--Citizens of Italy 
and Non-Residents of the United 

States-Chapter 104, 
Laws of 1939. 

HELD: Since the laws of Italy per
mit persons residing in the United 
States to inherit property left by de
ceased persons in Italy no disability 
on the part of citizens of Italy and 
non-residents of the United States 
arises by virtue of Chapter 104, Laws 
of 1939, to inherit property of estates 
in Montana. 

February 2, 1940. 

To the District Courts of the 
State of Montana: 

Chapter 104, Laws of 1939, prohibits 
the inheritance of estates in Montana 
on the part of citizens and residents of 
a foreign country, unless, reciprocally, 
such foreign country permits the in
heritance of estates in such country on 
the part of persons residing in the 
United States. 

We have been advised by the Royal 
Italian Consul for the Northwest, as 
follows: 

"Article III of the Italian Civil 
Code expressly states: 'The for
eigner is admitted to benefit by the 
civil rights attributed to citizens.' 
This provision of the Italian Code, 
which goes back to 1865, has given 
to foreign citizens every right recog
nized. to its nationals without even 
conditioning such a recognition to 
a reciprocity on the part of other 
countries. 

"A foreign citizen has, therefore, 
under the general principles of the 
Italian Civil Code referred above, 
the right to be an heir and to receive 
legacies and the Italian jurisprudence 
has, since 1865, recognized such a 
right. * * * 

"In conclusion, I may state that 
the Italian law now, as always, 
recognizes the right of foreign citi
zens and in particular of American 
citizens to be heirs and to receive 
legacies and that the Italian Depart-
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ment of Foreign Exchange allows 
the transmission to the United States 
of money and other distributive 
property left to American citizens 
by Italians, resident in Italy or in 
the United States. 

"I would be grateful if your De
partment would kindly advise the 
Court of the State of Montana of 
the above-stated Italian policy." 

In answer to an inquiry from this 
office the Department of State, Wash
ington, D. c., has advised us of a dis
patch to the Secretary of State, dated 
March 23, 1929, from the American 
Embassy at Rome, to the following 
effect: 

"In its Note Verbale of January 
2. 1939, the Royal Ministry referred 
to Italian legislation on inheritance, 
on real and personal property, but 
limited its reply to the subject of 
estates of American citizens deceased 
in Italy. A request for further in
formation was therefore addressed to 
the Ministry, which has now in
formed the Embassy in a Note Ver
bale dated March 18, 1939, that 
American citizens may take property 
or the proceeds thereof by descent 
or inheritance from persons of any 
nationality dying in Italy." 

Copies of the Notes Verbale above 
referred to were also sent to the Sec
retary of State and by the latter for
warded to, and are on file in this 
office. 

On this information, it is our opinion 
that the laws of Italy permit persons 
residing in the United States to inherit 
property left by deceased persons in 
Italy and that therefore no disability 
on the part of citizens of Italy and 
non-residents of the United States 
arises by virtue of Chapter 104, Laws 
of 1939, to inherit property of estates 
in Montana. 

Opinion No. 196. 

Licenses-Movie Theaters-Statutes
Repeal-Section 2439 Repealed 

By Chapter 91, Laws 
of 1937. 

HELD: Since Chapter 91, Laws of 
1937 is in conflict with Section 2439, 
R. C. M .. 1935, in respect to the movie 
theaters to be taxed, in the amount of 

the tax, in the officers charged with 
collection of the tax and the use of 
the funds collected, said Section 2439 
is repealed by said Chapter 91. 

Hon. W. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown: 

February 5, 1940. 

You have submitted the following: 

"Section 2434, R. C. M., 1935, pro
vides that the various county treas
urers shall collect theater licenses. 
Chapter 91 of the Session Laws of 
1937 provides that the State Board 
of Equalization shall issue licenses 
to 'movie theaters'. We shall be 
pleased to have you advise us wheth
er or not in your opinion the re
'quirements of Section 2434 are re
pealed by the enactment of said 
Chapter 91 so far as 'movie theaters' 
are concerned." 

Section 2439 and not Section 2434 is 
the" statute dealing with movie theater 
licenses. See opinion of the Attorney 
General, Vol. 16, p. 17. Chapter 91, 
Laws of 1937, is in conflict with Sec
tion 2439 in that it does not exempt a 
city, town or village where the popula
tion does not exceed 1500, and further 
in that it computes the license fee on 
a percentage of the gross proceeds of 
sale, while Section 2439 fixes a flat 
fee of $25.00 in all cities over 1500 
population. Furthermore: Chapter 91 
provides for the collection of the li
cense fees by the State Board of 
Equalization and by the latter paid to 
the State Trellsurer, who shall deposit 
all fees into the general fund; whereas, 
under Section 2420 the fees collected 
under section 2439 are to be paid to 
the county treasurer, 50% of which are 
to be retained by the county and the 
balance paid to the State Treasurer, 
45% going to the general fund and 
5% to the bounty fund. 

In view of these conflicts (1) in the 
movie theaters to be taxed; (2) in 
the amount of the tax to be paid; (3) in 
the officers charged with collection; 
and (4) the use of the funds collected, 
it is my opinion that Section 2439 is 
repealed by Chapter 91, Laws of 1937, 
which, in Section 10, declares that all 
acts and parts of acts in conflict there
with are repealed. 

cu1046
Text Box

cu1046
Text Box




