
OPINIONS OF THE ATTORNEY GENERAL 205 

Opinion No. 191. 

Taxation-Personal Property Taxes-
Apportionment or Transfer

Mortgages of Lands--
Section 2211, R. C. M., 

1935. 

HELD: A mortgagee who accepted 
a deed in cancellation of his mortgage 
on tract A, which was sold for delin
quent taxes including personal prop
erty taxes, cannot have a transfer of 
such personal property tax to, or ap
portionment thereof with tract B, 
which is still owned by his mortgagor, 
when such tracts were neither assessed 
nor sold together. 

Mr. H. O. Vralsted 
County Attorney 
Stanford, Montana 

Dear Mr. Vralsted: 

January 26, 1940 

You have requested an opinion on 
the following facts: 

"Taxpayer 'X' was the owner of 
certain real estate in sections four 
and six. The land in section six was 
subject to a real estate mortgage 
executed prior to 1930, which re
mained delinquent and unpaid. In 
November, 1935, he executed a deed 
to the mortgagee. The land in sec
tion six· was the home place and 
was separately assessed from the 
land in section four. The tax upon 
his personal property was attached 
to section six only. Neither the real 
estate taxes nor the personal taxes 
were paid on the land in section six 
for the years 1931 to 1935 inclusive, 
and said land was sold for taxes for 
the year 1931. 

"The mortgagee who became the 
grantee in the deed agreed to cancel 
the mortgage indebtedness in con
sideration of the execution of the 
deed. The deed was made subject to 
the unpaid taxes. 'The taxes on the 
land in section four have been paid. 

'.'The former mortgagee, no.w 
owner of the title, desires to have 
the personal taxes transferred in 
its entirety from section six to the 
land in section four which is still 
owned by the taxpayer 'X', or to 
have the personal taxes apportioned 
among all of his lands in said two 
sections. Can this be done?" 

It is my opinion that this question 
must be answered in the negative and 
we agree· with your conclusion to that 
effect. The Attorney General, in Vol
ume 14, Opinions of the Attorney 
General, 250, so held. The facts are 
the same, except in the case there con
sidered the taxes on the tract other 
than the home place were not paid and 
it was sold for delinquent taxes, but 
this exception does not bring the case 
under consideration within Section 
2211, R. C. M., 1935. For the reasons 
stated in the above mentioned opinion, 
we do not think that this section au
thorizes either the transfer or the ap
portionment. It is true the Attorney 
General, in Volume 15, Opinions of 
the Attorney General, 286, came to a 
different conclusion, but he gave no 
reason except that he cited the case 
of State ex reI. Federal Land Bank v. 
Hayes, 86 Mont. 58, 282 Pac. 382, in 
support of his conclusion. It appears, 
however, that this question was not be
fore the Court in that case and there
fore was not considered or decided. 

Opinion No, 192. 

Schools--Gasoline Tax Refund-Chap
ter 67, Laws of 1939, Amend-

ing Section 2396.4. 

HELD: School districts qualifying 
therefore under the provisions of Sec
tion 2396.4, R. C. M., 1935, as amended 
by Chapter 67, Laws of 1939, are en
titled to a gasoline tax refund. 

January 26, 1940. 

The State Board of Equalization 
The Capitol 

Gentlemen: 

On your question "under what cir
cumstances is a school district entitled 
to a refund of gasoline tax, under 
Chapter 67, Laws of 1939," permit me 
to advise you as follows: 

The pertinent portion of the Act to 
which you refer is: 

"Any * * * school district * * * 
which shall purchase and use gaso
line in the performance of its gov
ernmental 'or proprietary functions, 
shall be allowed and paid a sum 
equal to 5c per gallon on such gaso
line * * * upon presenting * * * with-
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