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do in the office of the county clerk 
and recorder of the county wherein 
such corporation is located and a 
copy thereof with the secre.tary of 
state, by paying the legal filing fees 
therefor. K 0 such corporation shall 
be allowed to increase its capital 
stock by such filing without comply
ing with the provisions of this act 
and paying the legal filing fees as 
in such cases otherwise provided.' 

"It will be observed that this sec
tion does not prescribe any pro
cedure or specifically require action 
by either the stockholders or direct
ors. in connection with an election 
to provide continual succession for 
the bank. 

"The question has arisen as to 
what, if any, action should be taken 
before the bank may elect to come 
under the provisions of the Act. It 
has been my opinion that the same 
must be made by action of the stock
holders; when such action is author
ized, then officers would have the 
power to file the necessary papers 
as provided for in Section 6014.10. 

"Will you be good enough to ad
vise me as to what action, if any, 
should be taken by the stockholders 
or board of directors of the state 
banks to effect an election to come 
under the provisions of the Act?" 

All state banks organized under Sec
tion 6021. R. C. ?1., 1921, or before the 
enactment of Chapter 89, Laws of 1927, 
provide by their articles of agreement 
that their corporate existence shall 
continue for a definite limited period 
not exceeding fifty years. Said Chap
ter 89, Laws of 1927 (Section 6014.10, 
R. C. M., 1935), provided for "con
tinual succession" for all state banks 
organized after its enactment and pro
vided a method by which state banks 
previously organized might obtain 
"continual succession." The legislature 
might have said that this could be 
done by any bank amending its 
articles of agrcement but it did not 
do so. Instead, it did say that any 
state bank at any time within the 
period limited for its duration could 
"elect to avail itself of the right of con
tinual succession herein given, by fil
ing its intention so to do in the office 
of the county clerk and recorder of 
the county wherein such corporation 
is located and a copy thereof with the 
Secretary of State, by paying the legal 

filing fees therefor." Here we have a 
specific statement of what is necessary. 

No doubt the legislature wished to 
make it as easy and simple as pos
sible rather than to require the form 
of procedure of amending the articles 
of incorporation. We agree with you, 
however, that such a fundamental 
change in its articles of agreement 
pertaining to the corporate existence, 
should be authorized by the stock
holders; that being done, the pro
cedure specified in the part of the 
statute we have quoted may be fol
lowed. 

Opinion No. 186. 

Firemen-Fireman's Disability & Pen
sion Fund-Compensation. 

HELD: A fireman disabled in line 
of duty is entitled to compensation 
from the disability and pension fund 
of the fireman's disability and pension 
fund, regardless of whether his salary 
as a fireman is paid' during stich dis
ability. 

2. The amount of compensation al
lowed is within the sound discretion 
of the board of trustees. 

January 3, 1940. 
Hon. John J. Holmes 
State Auditor and Ex-Officio Insurance 

Commissioner 
The Capitol 

Dear Mr. Holmes: 

Your letter of December 26th en
closes a copy of a letter from Clare P. 
Kern. Missoula, Montana, and submits 
the following question: 

Can the fire department relief as
sociation pay hospital bill, doctor bill 
and ambulance bill, regardless of its 
size, so long as funds will provide, 
and still pay one-half of fireman's 
salary? 

To answer the question properly re
quires a short resume of the disability 
fund. The legislative session of 1899 
created by legislative act (House Bill 
17. p. 37, Laws of 1899), a fund from 
which injured firemen would be paid 
for disability received in the line of 
active duty. The fund was distinctly 
named "disability fund." Under the 
same legislative act provision was made 
for the organization, government and 
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control of fire departments, all of which 
was placed under the control of the 
city, likewise was the control of the 
disability fund placed under the city. 
The act carried with it a provision of 
penalty to punish fraud on the part of 
those misrepresenting to obtain bene
fits. This original act was amended in 
1907 but only as to the sources of th_e 
fund and still retained the name "dis
ability fund." Section 6 of Chapter 
71, Laws of 1907, sets out specifically: 

"Said fund shall not be used for 
any purpose whatsoever, other than 
the relief of firemen of such city or 
town, who may be disabled in the 
line of duty in such fire department; 
nor shall this Act render the city 
or town liable for such disability, 
* * *." 
The said section further provides for 

the relief of disabled firemen until such 
fund is exhausted, and you will note 
that up to 1907 no provision was made 
for pensions nor was the term ever 
used. In fact the only indication we 
have of pension being connected with 
the disabiltiy fund occurs under Chap
ter 129, Laws of 1911, in which, under 
Section 8, provision is made for the 
payment of service pension in an 
amount not exceeding one-half of the 
monthly salary last received by such 
pensioner. The title of the fund was 
not changed; it was still called "dis
ability fund." The Act of 1911 further 
provided for the organization of the 
fire department relief association and 
the handling of the funds within its 
own organization. Another amendment 
occurs under Chapter 66, Laws of 1919, 
providing for the incorporation of the 
fire department relief association, the 
election of its officers and the control 
of the fund remains with the corpora
tion under the name of "disability 
fund." Under Chapter 58, Laws of 
1927, we find the Act amended wherein 
the name of the fund is changed and 
is now called "disability and pension 
fund." 

The purpose of mentioning the his
tory of the Act is to show that the 
original intention was for the care of 
disabled firemen who were disabled in 
the line of duty. It was not a fund 
set aside and intended to be kept set 
aside for the benefit of pensions. In 
fact. pensioning of retired firemen, 
pensions of widows of deceased fire
men, etc., were all secondary and it is 

my opinion that firemen disabled in 
the line of duty should be paid from 
the disability and pension fund. The 
association has its trustees, whose duty 
it is to pass upon atl claims and the 
matter of the size of a claim paid de
pends largely upon their discretion, 
which, of course, should not be abused. 
(Section 5121, R. C. M., 1935.) 

Mr. Kern's letter indicates that the 
city refused to pay a bill amounting to 
$35.85. I do not see any reason why 
the city should be asked to pay this 
account for the law specifically pro
vides that it shall be paid out of the 
disability and pension fund of the fire 
department relief association since the 
fireman was injured in the line of active 
service' and that is the sole and only 
purpose of the original creation of the 
disability and pension fund. 

It is also indicated by the letter 
from Mr. Kern that the question of 
firemen's salary must be taken into 
consideration, in reference to which ~ 
believe that the fireman's salary has 
nothing to do with the payment of the 
disability. The question of salary is 
mentioned in the Act for the only pur
pose of giving the association a basis 
upon which to establish a retirement 
or pension fund, and I quote from 
State ex reI. Barry v. O'Leary et aI., 
83 Mont. 445, 450: 

"Sections 5132 and 5133 provide 
that every fire department relief as
sociation may payout of the dis
ability and pension fund a service 
pension not to exceed one-half of 
the monthly salary last received by 
the pensioner. Each of these two 
sections covers some of the same 
ground covered by the other. In 
other words, in certain respects they 
are duplicates. This is one illustra
tion of the bungling manner in which 
the subject has been legislated upon. 
Again, Section 5135 practically dup
licates in part Section 5123, supra. 
These sections-5123 and 5135-
demonstrate clearly enough that a 
service pension granted to a mem
ber, who by reason of service has 
become entitled thereto, is one thing, 
and a benefit or allowance to a mem
ber who has contracted sickness in 
the line of duty is quite -another 
thing. We think it is likewise clear 
that the provision that the service 
pension shall not exceed one-half of 
the monthly salary last received by 
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the member has no application to 
the benefit allowed to a member who 
has contracted sickness in the line 
of duty." 

Opinion No. 187. 

Offices and Officers-Elections-Con
tests-Salary-Compensation. . 

HELD: 1. Statutory salary of pub
lic· official is incident to his title, and 
one having legal title to an office is 
entitled to the salary for the period 
of time he is illegally prevented from 
performing the duties incident to the 
office. 

2. One who performs the duties of 
an office under claim of title is en
titled to compensation in an amount 
equal to that provided by statute for 
such office for services performed. 

January 8. 1940. 
Mr. Bert I. Packer 
Teton County Attorney 
Choteau. Montana 

My dear Mr. Packer: 

You have submitted the inquiry as 
to the proper compensation to be paid 
Mr. Peterson made and filed oath 
facts submitted by you disclose that 
Mr. Peterson made and filed out oath 
of office and bond in order to qualify 
as sheriff of Teton county. December 
31. 1938. The bond was approved by 
the district judge January 26. 1939, and 
filed January 27. 1939. Mr. Peterson 
assumed the office of sheriff Decem
ber 21, 1939. as a result of a final court 
decision adjudicating an election con
test between him and Mr. Billings. 
Mr. Billings was the predecessor to 
Mr. Peterson and retained the office 
and performed all the duties until De
cember 21. 1939. 

Mr. Peterson is entitled to the salary 
of sheriff from the first Monday in 
January. 1939. for the reason that he 
held the title from that date. It is im
material that Mr. Peterson performed 
no service because the salary is inci
dent to the title. (Elliott v. Van De
linder, 247 Pac. 523, 77 Calif. 716; 
Peterson v. City of Butte, 44 Mont. 
401.) Mr. Peterson had performed all 
the conditions on his part to be per
formed before the first Monday in 
January, 1939, and is not to be penal
ized because the district judge did not 

approve his bond until a later date. 
Although the court finally adjudicated 
the title subsequent to the first i\-Ion
day in January, 1939, the right then 
established relates to the first Monday 
in January in 1939. 

Mr. Billings performed the duties of 
sheriff until December 21, 1939. Dur
ing such time Mr. Peterson did not 
and could not perform such duties. 
If Mr. Billings had not performed such 
duties it would have been necessary 
for the county to employ another per
son to perform the same. Such person 
would have been entitled to receive 
compensation for such service at the 
rate allowed the sheriff. Mr. Billings 
is entitled to receive compensation for 
the services he rendered the county 
from the first Monday in January, 1939. 
until Mr. Peterson assumed the office 
on December 21, 1939, in the same 
amount as though he were actually the 
sheriff. 

Opinion No. 188. 

Taxation-Recovery of Taxes Unlaw
fully Levied-Recovery of Per Capita 

County Road Taxes-Section 2269 
Provides Exclusive Remedy. 

HELD: Per capita county road 
taxes were unlawfully levied under the 
provisions of Section 1617 and if paid, 
Section 2269 provides the exclusive 
remedy for their recovery. 

January 11, 1940. 

State Board of Equalization 
The Capitol 

Gentlemen: 

Recently this office gave an optnlon 
to you to the effect that Section 1617. 
R. C. M., 1935, in so far as it attempted 
to levy a county per capita road tax 
of $2.00. is unconstitutional. You have 
now requested our opinion on the ques
tion whether such tax, if collected, may 
be refunded. 

The county per capita road tax, if 
collected. was based upon an unlawful 
levy by the legislature, under said 
Section 1617. in Violation of Section 
4. Article XII of the Montana Con
stitution. which prohibits the legisla
tive assembly from levying taxes upon 
the inhabitants or property in any 
county for county purposes. Section 

cu1046
Text Box

cu1046
Text Box




