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5. To defray the funeral expenses 
of a member, in an amount not to 
exceed, however, the sum of Two 
Hundred Fifty Dollars ($250.00). 

6. Payment of a pension to the 
widow, orphan or orphans of a de
ceased member. 

7. The payment of premiums upon 
a blanket policy of insurance cover
ing the members of such fire depart
ment and providing for payment of 
compensation in case of death or 
injury to such member or any of 
them incurred in the line of duty in 
such fire department. 

S. All claims shall be paid by 
warrant duly authorized, drawn by 
the secretary, and countersigned by 
the president of the association and 
on presentation thereof, the treasurer 
shall pay the same out of the said 
disability and pension fund." 

It is apparent from the legislative 
act aforesaid that the question must 
be answered in the negative. 

Under Section 5129, R. C. 1\'1., 1935, 
fire departmen t relief associations are 
required to incorporate, and since they 
then become a corporation, means must 
be supplied for the functioning of such 
an institution; they elect officers; their 
treasurer is bonded; they operate by 
a set of codes or by-laws, which codes 
or by-laws make provisions for proper 
functioning of such a corporation. It 
is a non-profit corporation, and Sec
tion 6456, R. C. M., 1935, makes pro
vision as to what matters may be em
braced in such by-laws. Subsection 2 
of the said section provides: 

"The fees of admission and dues 
to be paid into their treasury by 
members." 

Su bsection 6 is as follows: 

"Other regulations, not repugnant 
to the constitution or laws of the 
state and consonant with the objects 
of the corporation." 

Since these are among the provisions 
of by-laws it is only fair to assume 
that provisions should be made by the 
by-laws for the payment of such sala
ries as may become necessary on the 
part of the corporation, and such pay
ment should be made out of funds in 
the hands of the treasurer other than 
the disability and pension fund for 
this particular fund by legislative act 
is earmarked for a particular purpose. 

Opinion No. 184. 

State Educational Institutions-Stu
dents' Union Buildings-Cost of 

Insurance Payable from 
Income. 

HELD: Cost of insurance on a stu
dents' union 'building must be paid from 
the income of the building, being part 
of the operating cost, as provided by 
Chapter 10, Extraordinary Session 
1933-34, and may not be paid from 
the university millage fund appropri
ated for fire insurance. 

Insurance is a proper and legitimate 
item of operating expense. 

December 29, 1939. 

State Board of Examiners 
The Capitol 

Gentlemen: 

You have submitted the following 
facts and question: 

"This office has requested the Uni
versity of Montana to approve a 
claim for fire insurance premium, for 
insurance on the Student Union 
Building at the University, from in
come funds of the said Student 
Union Building. The University has 
objected to paying the premium from 
the income funds, and holds that the 
premium should be paid from the 
appropriation for fire insurance pre
miums made from the Millage Fund 
in House Bill No. 363. We are, 
therefore, compelled to request an 
opinion from your office. 

"Can a claim for operating ex
pense, such as insurance premium, 
be paid from a general tax appro
priation when the insurance covers 
a building erected under the pro
visions of Chapter 10, Laws of the 
Twenty-third Extraordinary Session, 
1933-34?" 

The authority and power of the State 
Board of Education in connection with 
students' union buildings is stated in 
Section 1 (b) and (c), Chapter 10, 
Extraordinary Session 1933-34: 

"(b) To maintain and operate such 
students' union buildings and to rent 
space therein and carryon such 
activities as wi11 produce a reason
able excess of income over operating 
expenses. 
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"(c) To hold the funds derived 
from the operation of such students' 
union buildings and spend the same 
for repairs, replacements and better
ments therein and thereon, and for 
the retirement of indebtedness in
curred in the erection thereof." 

It is clear from these two paragraphs 
that it was the legislative intention 
that the operating expenses of a stu
dents' union building should be de
ducted from the income and that "the 
excess" or net income should be used 
for repairs, replacements, betterments 
and for the retirement of indebtedness 
incurred in the erection thereof. We 
are unable to find any words from 
which we can draw a conclusion that 
the legislature intended to give the 
State Board of Education the discre
tion to use the gross income for the 
purpose mentioned in paragraph (c) 
and to pay any or all of the expenses 
of operation from the general appro
priation. See opinion of the Attorney 
General, Volume 17, p. 276, where a 
similar act being considered, the At
torney General expressed the opinion 
that the operating cost of residence 
halls, such as heat, light, power and 
water must be paid out of income from 
such halls and not from appropriations 
for expenses. We think this opinion 
is correct. 

The authority to rent space in stu
dents' union buildings and carryon 
such activities "as will produce a rea
sonable excess of income over operat
ing expenses" amounts to a command 
to pay operating expenses out of in
come. The authority granted by the 
legislature implies a duty as well. 

Considering the nature and object of 
the statute, it seems clear that it was 
the intent of the legislature to impose 
a positive duty on the part of the 
State Board of Education rather than 
discretionary powers or privileges. By 
said Chapter 10, the legislature estab
lished a definite policy of financing 
the construction and operation of stu
dents' union buildings, which may not 
be disregarded by public officers. The 
statute confers power to perform acts 
which concern the public interest, and 
is mandatory. 

Rock Island County v. United 
States, 4 Wall. 435. 446, 18 L. Ed. 
419; 

Miller v. Aetna Life Insurance Co., 
101 Mont. 212. 53 Pac. (2d) 704; 

59 C. J. 1076, par. 633. 

We think that if the legislature in
tended to give the State Board of Edu
cation any discretion in this respect 
suitable words would have been used: 
Not only is the statute so clear and 
unambiguous that no construction is 
necessary, but it has been the ad
ministrative practice for years to fol
low the legislative intention in the 
manner indicated. We have been un
able to find anything in any of our 
court decisions to the contrary. 

That ~nsurance is not only necessary 
and deSIrable but a proper and legiti
mate expense is well recognized by 
sound business practice. The authority 
to pay operating expenses of the build
ing out of income, includes authority 
to insure the building. Furthermore 
we do not think that the legislature' 
by its general appropriation for insur~ 
ance, intended in any manner to re
peal its intent as expressed in said 
Chapter 10. 

Opinion No. 185. 

Banks and Banking-State Banks
Continual Succession-Method 

of Obtaining. 

HELD: State banks organized under 
Section 6021, R. C. M., 1921, or prior 
to the enactment of 6014.10, R. C. M., 
1935 (<;:hap. 89, Laws 1927), may, upon 
authorIty of the stockholders obtain 
continual succession by follo~ing the 
method set out in said Section 6014.10. 

December 29, 1939. 
Hon. 'vV. A. Brown 
Superintendent of Banks 
The Capitol 

Dear Mr. Brown: 

You have submitted the following: 

"Section 6014.10 provides for the 
organ'ization and incorporation of 
s~a~e banks. and contains this pro
vISIon: 

"'Provided, that any bank, trust 
company or investment company 
now existing, may at any time, 
within the period limited for its 
duration, elect to avail itself of the 
right of continual succession herein 
given. by filing its intention so to 
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