
OPINIONS OF THE ATTORNEY GENERAL 181 

penalties and interest, without paying 
all of them. In certain instances this 
may be done and it is the purpose 6f 
this opinion to point out when this ex
ception to the general rule prevails. 

A delinquent taxpayer on real estate 
may pay the original tax without pen
alty and interest, providing he pays the 
tax for the year on which a sale of his 
property has occurred, together with 
all subsequent taxes assessed on this 
property until another sale of the 
property has occurred. 

Prior to the taxes for the year 1937 
the land was sold the first time the 
taxes became delinquent and there
after it was not usually sold again. 
Commencing with the year 1937 the 
law commanded a sale each year. 

To illustrate: If the taxpayer's lands 
became delinquent in the year 1935 they 
were sold and the subsequent tax levied 
for 1936 with no sale. If his taxes were 
delinquent for the year 1937 the land 
was again sold and if again delinquent 
in 1938 the land was again sold. The 
taxpayer, therefore, may pay the taxes 
for the years 1935 and 1936 without 
paying penalty and interest and with
out paying the taxes for the years 
1937 and 1938, but he cannot pay the 
taxes for the year 1936 without paying 
1935 without penalty and interest. At 
a later date, if he so desires, he may 
then pay the taxes for the year 1937 
without paying the taxes for the year 
1938. All of these payments, when 
made in conformity with this memo
randum, may be made without penalty 
and interest. This will continue to be 
the rule until February 1, 1941. 

Opinion No. 169. 

Licenses-Retail Liquor Dealer
Cities & Towns-Villages. 

HELD: Under the facts given, the 
license fee for retail liquor dealers in 
the town or village of East Helena is 
$200.00. 

November 29, 1939. 

Montana Liquor Control Board 
Helena. Montana 

Gentlemen: 

You have inquired of this office as 
to the proper liquor license fee to be 
charged retail liquor dealers in the 
town of East Helena. 

East Helena is an incorporated town 
with a population of less than 2000 
and is within a distance of five miles, 
measured in a straight line, from the 
City of Helena, which city, according 
to the last census, has a population of 
11,803. 

Paragraph (a), Section 1 of Chapter 
221. Laws of 1939, except as otherwise 
provided in said chapter, fixes the sum 
of $200.00 for each license fee outside 
of cities, towns, or villages, or in cities 
towns, or villages with a population 
of less than 2000. 

Paragraph (d), Section 1 of said 
chapter, fixes the sum of $600.00 for 
each license fee in cities of a popula
tion of 10,000 or more, or within a dis.. 
tance of five miles thereof measured 
in a straight line * * *." (Emphasis 
ours.) The phrase "or within a distance 
of five miles thereof," does not estab
lish a village or incorporated town with 
a population of less than 2000 within 
the exception referred to in paragraph 
(a) of Section 1. If the applicant's 
place of business were outside of said 
village or town and within five miles 
of said city, then such a place of busi
ness would be within the meaning and 
term of said exception and the appli
cant would be compelled to pay either 
$450.00 or $600.00 for his license, de
pendent upon the population of the 
adjacent city. 

It is, therefore, my opinion that ap
plicants for licenses at East Helena 
and all persons similarly situated, are 
entitled to receive from the Montana 
Liquor Control Board a liquor license 
for the sum of $200.00. 

Opinion No. 170. 

Counties-County Commissioners
Lands. Lease and Terms of. 

HELD: 1. County Commissioners 
may lease county owned land, which 
has been offered for sale and not sold, 
and for which there is no immediate 
sale. 

2. Such lease may be for cash, or on 
. the crop payment plan. 

November 30, 1939. 

Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 
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My dear Mr. Gabriel: 

You have submitted to this office for 
my opinion the inquiry as to the proper 
amount of rent which must be paid in 
the leasing of county lands and whether 
or not the rent must be paid in cash 
or may be paid upon the crop payment 
plan. 

As a condition precedent to the leas
ing of county owned lands acquired by 
tax deed, or otherwise, the land must 
first be offered for sale at public 
auction. In the event the land cannot 
be sold the board of county commis
sioners, if it is to the best interest of 
the county, may lease the same on the 
best terms available. In determining 
the best terms available, the county 
commissioners, in the exercise of their 
discretion, may lease the land for cash 
or on a crop payment plan, which 
latter plan gives the county a per
centage of the crop grown. The mere 
fact that Chapter 152, Laws of 1937, 
provides that all revenue derived from 
the lease, except as otherwise provided, 
shall be paid into the county treasury, 
does not imply that the lease must 
necessarily be for a cash rental, be
cause if the lease in on a crop rental 
the proceeds derived from the sale 
of the crop will be paid into the county 
treasury. 

Chapter 152 authorizes the lease of 
county land acquired by tax deed, or 
otherwise, under such limitations and 
restrictions as are provided by law 
and in such manner and for such pur
poses as in the judgment of the board 
are to the advantage of the county. 
Chapter 152, by its express language, 
indicates that other laws may exist im
posing detailed and cumulative direc
tions for the leasing of county prop
erty. 

Chapter 193, Laws of 1939, and Chap
ter 152, Laws of 1937, must be read 
together. These chapters in effect 
authorize the leasing of county owned 
land at the best terms available, either 
cash or crop rental, whichever in the 
sound discretion of the board of county 
commissioners as determined by the 
facts and surrounding circumstances 
in each particular instance is to the 
best advantage of the county. It is 
understood, of course, that only such 
lands for which immediate sale may 
not be had can be so leased. 

Opinion No. 171. 

Taxation-Per Capita Tax
When Collected. 

HELD: The per capita poor tax 
may not be collected at the time appli
cation for motor vehicle license is made 
as such tax cannot be collected until 
after it is levied and such levy cannot 
be made until the second Monday of 
August. 

November 30, 1939. 

Mr. Maurice J. MacCormick 
County Attorney 
Deer Lodge, l\.fontana 

Dear Mr. MacCormick: 

You have requested my opinion on 
the Question whether the $2.00 per 
capita poor tax, also called the poor 
poll tax, should be collected from own
ers of motor vehicles when the motor 
vehicle license fee and tax are paid. 

Current taxes upon a motor vehicle 
must be paid when application for the 
motor vehicle license is made. (Chap
ter 72, Laws of 1937.) All motor ve
hicle registrations expire on December 
31st of the year in which they were 
issued. Registration must be renewed 
annually and application for registra
tion must be filed with the county 
treasurer not later than February 1st 
of each year. (Section 1759.1, R. C. M., 
1935.) No person shall operate a motor 
vehicle upon the public highways with
out a license and unless such vehicle 
shall have been properly registered, 
etc. (Section 1759.5 Id., as amended by 
Chapter 154, Laws of 1937.) Authority 
to levy a per capita poor tax is given 
to the county commissioners by Sec
tion 4465.4, which reads: 

"The board of county commis
sioners has jurisdiction and power 
under such limitations and restric
tions as are prescribed by law: 

"To provide for the care and main
tenance of the indigent sick, or the 
otherwise dependent poor of the 
county; erect and maintain hospitals 
therefor, or otherwise provide for 
the same, and to levy the necessary 
tax therefor per capita, not exceed
ing two ($2.00) dollars and a tax 
on property not exceeding three
fifths (3/5) of one per cent (l 0/0) 
on either of such levies when both 
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