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debtedness that such district should 
pay the same. If there were property 
other than the new building in District 
No.6, then District No.6 must assume 
its share of the bonded indebtedness 
in proportion to the value of said 
property. Adjustment is to be made 
based upon the conditions existing as 
of the date of division. 

Section 1029.1, enacted as Section 1, 
Chapter 163, L. 1933, provides that 
upon the division of a school district 
the bonded indebtedness "shall remain 
the indebtedness against the original 
territory against which such bonds 
were issued and shall be paid for out 
of levies made against said original 
territory." This section if it had been 
in force and effect on May 22, 1930, 
would have imposed an obligation on 
both districts to share in the payment 
of the bonded indebtedness. 

We do not contend or determine 
that the bondholders could not en
force and impress their lien against 
the original territory in both districts. 
As between Districts No. 2 and No. 
6 it becomes the duty of the trustees 
of District No. 2 and the board of 
budget supervisors to budget, levy, 
and pay the remainder of said bonded 
indebtedness, (assuming no school 
property was situated in District No.6 
on May 22, 1930.) 

Opinion No. 149. 

Counties - County Commissioners -
Public Welfare-Emergency Re

lief Warrants-Constitution. 

HELD: 1. Under Chapter 85, 
Laws, 1937, county commissioners 
may issue emergency relief warrants 
in anticipation of taxes actually levied, 
without creating a debt in violation of 
Section 5, Article XIII of the State 
Constitution. 

2. The amount to be expended for 
any year may not exceed the antici
pated revenue from such levy for that 
year. 

3. Taxes levied for all purposes un
der Chapter 85, may not exceed in the 
aggregate one per cent of the taxable 
value of property within the subdi
vision. 

October 11, 1939. 

Mr. I. M. Brandjord 
State Administrator 
Department of Public Welfare 
Helena, Montana 

My Dear Mr. Brandjord: 

You have requested my opmlOn as 
to whether or not Musselshell County, 
under the facts given, is prohibited by 
Section 5 of Article XIII of the State 
Constitution, from issuing emergency 
warrants under the provisions of Chap
ter 85, Laws of 1937, as amended. 

You state that "it is conceded that 
Musselshell County is considerably be
yond the 'constitutional limitation of 
indebtedness of counties as fixed by 
Section 5 of Article XIII of the State 
Constitution." 

The question arises in connection 
with the provisions of Section IX, 
Part II, of Chapter 82, Laws of 1937, 
as amended by Section 14, Chapter 
129, Laws of 1939, which governs the 
granting of state funds to counties. 

The question to be determined under 
the facts, it seems to me, is as to 
whether or not the issuing of such 
warrants in compliance with the pro
visions of said Chapter 85, supra, 
would constitute an indebtedness as 
that term is used in Article XIII of 
our Constitution. The question of what 
is an indebtedness under the provisions 
of our Constitution limiting the incur
ring of indebtedness by cities and 
towns, counties and school districts, 
as well as the state, has been many 
times before our supreme court for 
decision. 

In the case of Farbo v. School Dis
trict, 95 Mont. 531, at page 540, our 
supreme court said: 

"It has been observed, and aptly, 
that the word 'debt' * * and that, 
of course, is appropriate to the 
words 'indebted,' and 'indebtedness' 
* * has no fixed legal signification, 
as has the word 'contract,' but is 
used in different statutes and con
stitutions in senses varying from a 
very restricted to a very general one. 
Its meaning, therefore, in any par
ticular statute or constitution, is to 
be determined by construction, and 
decisions upon one statute or con
stitution often tend to confuse rather 
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than aid in ascertaining its significa
tion in another. (Citing McNeal v. 
City of Waco, 89 Tex. 83, 33 S. W. 
322.)" 

Section 5, Article XIII, provides: 

"No county shall be allowed to be
come indebted in any manner, or for 
any purpose, to an amount, includ
ing existing indebtedness, in the ag
gregate, exceeding five (5) per cen
tum of the value of the taxable 
property therein, to be ascertained 
by the last assessment for state and 
county taxes previous to the incur
ring of such indebtedness, and all 
bonds or obligations in excess of 
such amount given by or on behalf 
of such county shall be void. No 
county shall incur any indebtedness 
or liability for any single purpose 
to an amount exceeding ten thou
sand dollars ($10,000) without the 
approval of a majority of the eJec
tors thereof, voting at an election 
to be provided by law." 

See also Section 4447, Revised 
Codes of Mont., 1935. 

Chapter 85, supra, is designed to 
permit political subdivisions of the 
state, such as counties, school districts, 
and municipal corporations to cooper
ate with any federal agency in the 
construction, operation and mainte
nance of any projects sponsored by 
the state or any of such subdivisions. 
By Section 3 of the act, an "emergen
cy relief fund" is provided to be set up, 
which shall consist of all moneys re
ceived by any such. subdivision in the 
manner provided in said Act, and the 
governing body of such subdivision is 
authorized to issue warrants payable 
out of said emergency relief fund, in 
anticipation thereafter of the receipt 
of such moneys to be deposited in 
such fund as in said Act provided. 
Section 4 of the Act provides: 

"The governing board or body of 
any such political subdivision is 
hereby empowered to levy annually 
a tax of not to exceed one-half of 
one per centum (y, 0/0) of the tax
able value of the property upon 
which taxes are levied, collected and 
paid within such political subdivision 
to be ascertained as provided by law 
provided that the total tax levied 

under this act against any property 
of any political subdivision shall not 
exceed one per centum of the tax
able value thereof." 

(See also Section 4465.12, R. C. M., 
1935.) 

The Act then provided the manner 
in which any subdivision may initiate 
a project by advertising the nature of 
the project and the amount proposed 
to be expended. It then provides that 
no warrants may be issued if a cer
tain per cent of the Qualified electors 
of the subdivision shall file a written 
protest opposing the construction of 
such project. The Act further provides 
that such political subdivision must 
continue to sponsor such projects 
without recourse to the provisions of 
the Act where the same can be rea
sonably so sponsored from funds 
available through license taxes or from 
other sources, and such funds which 
may be reasonably used for the pur
pose shaH be used to retire warrants 
issued under the act before taxes au
thorized under the act can be levied. 

It will be noted that under the pro
visions of Chapter 85, political subdi
visions are authorized to issue emerg
ency warrants in anticipation of taxes. 
It may also be noted that expendi
tures are limited to the amount of 
taxes authorized to be levied, and are 
made payable out of a special fund 
provided therein to be set up. The Act 
further safeguards the expenditure by 
limiting the levy to one-half of one 
per cent in anyone year, and to one 
per cent total. 

After a lengthy review of the deci
sions, American Jurisprudence states 
the general rule as follows: 

"Thus, it is the general rule that 
an obligaton for which an appropri
ation is made at the time of its cre
ation from funds already in exist
ance, or prospective and subject to 
appropriation, is not within the op
eration of a limitation of indebted
ness, provided the taxes appropriat
ed have been previously levied; at 
least this is true where payment of 
a warrant issued in anticipation of 
revenue is limited so far as the 
source is concerned, to the uncol
lected revenues. In other words, ob
ligatons constituting debts within 
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the meaning of debt limit provisions 
are obligations other than liabilities 
which are to be discharged by funds 
already in the treasury or by reve
nues to be raised during the year 
within which the obligations are in
curred." (Emphasis ours). 

14 American Jurisprudence, p. 227. 

It is likewise generally held that a 
county may issue warrants in antici
pation of taxes without creating a 
debt within debt limitations prohibited 
by constitutional or statutory provi
sions. On this question, Corpus Juris 
has the following to say: 

"The county may anticipate the 
revenue of the current year, and it 
does not contract a debt within the 
meaning of constitutional or statu
tory limitations when payment is to 
be made from funds on hand or 
from the taxes or other revenues of 
the current year." 

15 C. J. 578 (Citing many cases 
from several jurisdictions.) (See also 
State v. Board of Trustees et aI., 
91 Mont. 300, at 305, 306.) 

Our supreme court has had this 
question under consideration in several 
cases. The earliest of these are State 
v. The Great Falls Water Works, 19 
Mont. 518; Davenport v. Kleinschmidt, 
6 Mont. 502; State ex rei Helena Wa
ter Works Co. v. City of Helena, 27 
Mont. 205; 24 M. 521. The Davenport 
case and the Great Falls case were 
cases involving the right of a city to 
contract for a water supply to be paid 
for by water rentals over a period of 
several years. In the first of these 
cases the court held, "That a contract 
which binds the city to take water 
from the contractor at an annual rent 
of $15,000 where the bonded indebted
ness of the city is $19,500 and the 
floating indebtedness over $15,000, is 
in violation of the charter, as such a 
contract creates indebtedness within 
the meaning of such amending act." 
After the decision in this case, the leg
islature passed an Act (Laws, 1889, p. 
185), conferring upon cities the power 
to levy and collect a tax not to ex
ceed five mills on the dollar for fire 
and water purposes. The Great FalIs 
case was decided in 1897 under the 

Act of 1889, supra, and held that in 
view of laws of 1889, amending the 
compiled statute so as to provide that 
the amount of taxes to be levied by a 
municipality for water purposes shall 
not exceed a certain per cent, etc., and 
thereby making liabilities of munici
pal corporations for water rentals un
der contracts with water companies 
payable out of a special fund, such lia
bilities are not debts, within the con
stitutional limitation. 

In the Helena Water Works case 
(24 M. 521) decided in 1900, the court, 
commenting on the decisions in the 
Davenport aneL Great Falls cases, 
supra, says: 

"The case of Davenport et aI., v. 
Kleinschmidt et aI., and the Great 
Falls case stand for two different 
and distinct principles. The first is 
an authority for the proposition 
that when a municipality has ex
ceeded the constitutional limit of in
debtedness a contract for a water 
supply, under which the city is liable 
generally, is the incurring of an in
debtedness, within the meaning of 
the constitution, and the Great Falls 
case is an authority for the propo
sition that such a contract does not 
create an indebtedness when the city 
making the contract is authorized 
by law to levy a special tax ex
pressly for the payment of such con
tract liability. In a case falling with

·in the first class, the liability of the 
city is general, and is payable out 
of all its revenues; * * * *. In cases 
falling within the second class, the 
liability is special and is limited to 
the amount of the special tax the 
levy of which is expressly author
ized by law." 

In an exhaustive note on the subject 
of debt limitation provisions of state 
constitutions in 92 A. L. R., the gen
eral rule is stated to be that an obliga
tion for which an appropriation is 
made at the time of its creation from 
funds already in existence, or prospec
tive and subject to appropriation, is 
not within the operation of a limita
tion of indebtedness, in the absence of 
specific exceptions contained in such 
constitutional provisions, but that the 
aggregate of warrants drawn in an
ticipation of revenues must not exceed 
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the contemplated revenues for the year 
in which the taxes are levied. 

(See Note, 92 A. L. R. 1299.) 
Applying these holdings to the facts 

under consideration, and particularly 
in view of the decisions of our own 
supreme court, in the cases cited 
supra, it is my opinion that under the 
provisions of Chapter 85, Laws" 1937, 
Mussellshell County may issue emerg
ency warrants, providing the taxes 
therein authorized to be levied have 
been actually levied. It is further my 
opinion that valid warrants may only 
be issued in the aggregate amount for 
anyone year equal to the amount of 
taxes anticipated under a levy of one
half of one per cent of the taxable 
value of property upon which taxes 
are levied in the county and that the 
total amount expended for the pur
poses of said Chapter 85, to be raised 
by taxa ton, may not exceed one per 
cent of the taxable value of property 
within said county. 

a 

Opinion No. 150. 

State Examiner-Powers-Counties
Methods of Accounting
Emergency Expenditures. 

HELD: The state examiner under 
Section 210, R. C. M., 1935, has power 
to prescribe a delinquent tax record 
for the counties and should he do so 
the' counties are compelled to conform 
therewith. 

The expense incident to installing a 
delinquent tax record prescribed by the 
state examiner is a mandatory expend
iture required by law and such ex
penditure may be made as provided by 
Section 4613.6 of the Budget Law. 

Hon. W. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown: 

October 11, 1939. 

You have requested my opinion 
upon the following: 

"The collection of delinquent taxes 
has increased very materially in the 
several counties during the past year, 
but we' find that many of the counties 
are handicapped and slowed up in this 

work on account of not having an 
efficient delinquent tax record, as a 
result of which a considerable amount 
of delinquent tax revenue is not being 
realized as it should be. This money 
is needed very badly by the state, 
counties, cities, towns and schools of 
the state. 

"Some time ago this department 
prescribed a complete delinquent tax 
record and where this record has been 
installed, we find the collections being 
handled in a prompt and businesslike 
manner, but in the counties where this 
system has not been installed, the 
work is lagging and in fact, in some 
counties is just a mess. 

"The original cost of installing this 
system is considerable though the up
keep after installation is very little. 
Some of our counties wish to install 
this system at once but they did not 
make provision for the same in the 
budget for the present fiscal year. 

"The County Budget Act provides 
that the board of county commission
ers may pass an increased or emerg
ency budget for any item that is a 
mandatory expense upon the county. 
The statute gives the state examiner 
the power to prescribe the methods 
and forms of accounting for all county 
officers. The question now arises, in 
view of the fact that the state exam
iner has required that this system be 
installed, can he make the cost of such 
installation a mandatory expense for 
which an emergency budget may be 
created upon proper resolution duly 
passed by the board of county com
missioners ?" 

Section 210, R. C. M., 1935, reads: 

"The duties of the state examiner 
and his assistants are: * * * 

"2. To prescribe the general 
methods and details of accounting 
for the receipt and disbursement of 
all moneys belonging to the coun
ties, cities, towns, or school districts, 
and the educational, charitable, pe
nal, and reformatory institutions of 
the state of Montana, and to estab
lish in all such offices such general 
methods and details of accounting 
as are required by law or are pre
scribed by the state examiner, and 
all county, city, town or school dis
trict officers, and officers of educa
tional, charitable, penal and reform
atory institutions of the state of 
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