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October 5, 1939. 
Mr. Ray ~. Shannon 
Chairman of the Board 
The Teachers' Retirement System 
State Capitol Building 
Helena, :'.Iontana 

My Dear :\Ir. Shannon: 

You have submitted the question as 
to the proper time to make salary col­
lections for university teachers who 
are eligible to membership in the 
Teachers' Retirement System. 

The teacher may notify the Teach­
ers' Retirement Board on or before 
the thirtieth day of November, 1939, 
that he does not desire to become a 
member of the System. Such right 
must be exercised not later than N 0-

vember 30, 1939. The teacher does not 
become a member of the Retirement 
System until the. final date has expired 
upon which he must exercise his right 
not to become a member. (Paragraph 
(b). Section 4. Chapter 215, Laws of 
1939). 

If the university teacher becomes a 
member of the System on December 
1. 1939, his status as a member shall 
then become retroactive as of the first 
day of September, 1939. Fees for the 
months of September, October, and 
November, 1939, may be deducted 
from the salary of the subsequent 
month, or pro-rated and deducted from 
the subsequent months as the board 
may by rule and regulation prescribe. 

Paragraph (b). Section 4, Chapter 
202, Laws of 1939, requiring the em­
ployer to "transmit monthly a warrant 
for the total amount of such deduction 
to the secretary of the retirement 
board" has no application until the 
person has actually become a member 
of the Teachers' Retirement System. 
The board has no right to authorize 
deduction of salary fees until the per­
son has actually become a member of 
the Teachers' Retirement System, 
which in the absence of express waiver 
or consent could not occur until De­
cember 1. 1939. 

Opinion No. 148. 

Schools and School Districts-Divi­
sion-Bonded Indebtedness. 

HELD: Where a school district 
has been divided prior to the enact-

ment of Section 1029.1 (1933) the in­
debtedness apportioned to each dis­
trict is determined by deducting the 
amount of money in the sinking fund 
and dividing the remainder between 
the districts in proportion to the value 
of the school property in the new dis­
trict. 

October 6, 1939. 

State Board of Land Commissioners 
Mrs. Nanita B. Sherlock, Commis­

sioner 
State Capitol Building 
Helena, Montana 

Gentlemen: 

You have submitted the following 
facts for my opinion: 

School District No. 2 of Dawson 
County on the first day of September 
1919 floated a bond issue of $3,000 to 
construct a school building. On May 
22, 1930 School District No. 6 was or­
ganized out of a portion of District 
No.2. District No.2, as comprised 
after division, retained the building 
constructed from the proceeds of the 
bond issue. The question involved is, 
upon which district rests the obliga­
tion to pay the balance of the bonded 
indebtedness? 

Section 1028 provides that "in case 
of division each district shall own and 
hold all permanent property, such as 
sites, schoolhouses, and furniture sit­
uated within its boundaries." 

The bonded indebtedness against 
District No.2, as it existed on May 
22, 1930, should have been apportioned 
by the county superintendent "by first 
deducting from said indebtedness the 
amount of all moneys in the treasury 
belonging to the sinking fund of said 
old district, and then apportioning the 
remainder of the indebtedness between 
the respective districts in proportion to 
the value of the school property in the 
new district." If there were no sites, 
buildings, furniture or other school 
property located in District No. 6 at 
the time of the division, then the ob­
ligation to pay the bonded indebted­
ness rested entirely on District No.2 
as constituted immediately after divi­
sion. No doubt the legislature assumed 
that inasmuch as one district retained 
the property which occasioned the in-

cu1046
Text Box



160 OPINIONS OF THE ATTORNEY GENERAL 

debtedness that such district should 
pay the same. If there were property 
other than the new building in District 
No.6, then District No.6 must assume 
its share of the bonded indebtedness 
in proportion to the value of said 
property. Adjustment is to be made 
based upon the conditions existing as 
of the date of division. 

Section 1029.1, enacted as Section 1, 
Chapter 163, L. 1933, provides that 
upon the division of a school district 
the bonded indebtedness "shall remain 
the indebtedness against the original 
territory against which such bonds 
were issued and shall be paid for out 
of levies made against said original 
territory." This section if it had been 
in force and effect on May 22, 1930, 
would have imposed an obligation on 
both districts to share in the payment 
of the bonded indebtedness. 

We do not contend or determine 
that the bondholders could not en­
force and impress their lien against 
the original territory in both districts. 
As between Districts No. 2 and No. 
6 it becomes the duty of the trustees 
of District No. 2 and the board of 
budget supervisors to budget, levy, 
and pay the remainder of said bonded 
indebtedness, (assuming no school 
property was situated in District No.6 
on May 22, 1930.) 

Opinion No. 149. 

Counties - County Commissioners -
Public Welfare-Emergency Re­

lief Warrants-Constitution. 

HELD: 1. Under Chapter 85, 
Laws, 1937, county commissioners 
may issue emergency relief warrants 
in anticipation of taxes actually levied, 
without creating a debt in violation of 
Section 5, Article XIII of the State 
Constitution. 

2. The amount to be expended for 
any year may not exceed the antici­
pated revenue from such levy for that 
year. 

3. Taxes levied for all purposes un­
der Chapter 85, may not exceed in the 
aggregate one per cent of the taxable 
value of property within the subdi­
vision. 

October 11, 1939. 

Mr. I. M. Brandjord 
State Administrator 
Department of Public Welfare 
Helena, Montana 

My Dear Mr. Brandjord: 

You have requested my opmlOn as 
to whether or not Musselshell County, 
under the facts given, is prohibited by 
Section 5 of Article XIII of the State 
Constitution, from issuing emergency 
warrants under the provisions of Chap­
ter 85, Laws of 1937, as amended. 

You state that "it is conceded that 
Musselshell County is considerably be­
yond the 'constitutional limitation of 
indebtedness of counties as fixed by 
Section 5 of Article XIII of the State 
Constitution." 

The question arises in connection 
with the provisions of Section IX, 
Part II, of Chapter 82, Laws of 1937, 
as amended by Section 14, Chapter 
129, Laws of 1939, which governs the 
granting of state funds to counties. 

The question to be determined under 
the facts, it seems to me, is as to 
whether or not the issuing of such 
warrants in compliance with the pro­
visions of said Chapter 85, supra, 
would constitute an indebtedness as 
that term is used in Article XIII of 
our Constitution. The question of what 
is an indebtedness under the provisions 
of our Constitution limiting the incur­
ring of indebtedness by cities and 
towns, counties and school districts, 
as well as the state, has been many 
times before our supreme court for 
decision. 

In the case of Farbo v. School Dis­
trict, 95 Mont. 531, at page 540, our 
supreme court said: 

"It has been observed, and aptly, 
that the word 'debt' * * and that, 
of course, is appropriate to the 
words 'indebted,' and 'indebtedness' 
* * has no fixed legal signification, 
as has the word 'contract,' but is 
used in different statutes and con­
stitutions in senses varying from a 
very restricted to a very general one. 
Its meaning, therefore, in any par­
ticular statute or constitution, is to 
be determined by construction, and 
decisions upon one statute or con­
stitution often tend to confuse rather 
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