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Mr. R. H. Wiedman 
County Attorney 
Polson, Montana 

October 4, 1939. 

My Dear Mr. Wiedman: 

You have submitted to this office 
for my opinion the following ques­
tions: 

May the owner of property which 
has been sold by tax deed to the 
county redeem (purchase) the same 
without the payment of penalty or in­
terest? If redemption (purchase) is 
made must taxes be charged and col­
lected subsequent to the time the 
county takes the tax deed? 

Section 2235, R. C. M., 1935, as 
amended by Chapter 181, Laws of 
1939, provides "That at any time be­
fore such sale, the taxpayer whose 
property has been deeded to the coun­
ty may purchase such property by pay­
ment to the county of the full amount 
of the taxes, penalties, and interest for 
which such property was sold and such 
purchase and payment may be effected 
by an installment contract with annual 
payments as provided in Section 
4465.9." Chapter 11, Laws of 1939, pro­
vides that "Any person having an 
equitable or legal interest in real es­
tate heretofore sold for taxes to any 
county, or which has been struck off 
to such county when the property was 
offered for sale and no assignment of 
the certificate of such sale has been 
made by the county commissioners of 
the county making such sale or on 
which the taxes are delinquent for the 
first installment of the year 1938, shall 
be permitted to redeem the same by 
paying the original tax due thereon." 
If the taxpayer desires to purchase or 
re-acquire his property he may do so 
if he acts before sale by paying the 
amount for which the property was 
sold. If. the county acquired a tax 
deed during the effective period of 
Chapter 11, delinquent taxes for the 
first installment of the year 1938 and 
prior thereto would not draw penal­
ties and interest. In other words, the 
county would have purchased the 
property for the taxes without penal­
ties and interest. Consequently, the 
taxpayer may repurchase the property 

then acquired by the county by pay­
ing the amount of the original tax. 
The taxpayer by paying the original 
tax (without penalties and interest) 
would be paying the statutory amount 
to the county "for which such prop­
erty was sold * * *." It will be noted 
that Chapter 70, Laws of 1937, being 
a tax moratorium law, became ineffec­
tive from and after December 1, 1938. 
Chapter 11 became effective February 
7, 1939. If the county had acquired a 
tax deed between December 1, 1938, 
and February 7, 1939, it would have 
applied for and purchased the prop­
erty for the amount of the delinquent 
tax, penalties and interest. Repurchase 
by the original owner and taxpayer of 
the property then acquired by the 
county will require payment of the 
tax, penalties and interest in the 
amount for which the same was ac­
quired by the county. 

If the county acquired tax deed to 
the property no subsequent taxes 
should be authorized or levied thereon. 
Taxes could not accrue against prop­
erty owned by the county. Further­
more, Section 2235, as amended by 
Chapter 181, supra, expressly provides 
that the taxpayer may re-acquire by 
purchase his property at any time be­
fore sale by paying the amount for 
which the property was sold. If the 
taxpayer was required to pay taxes 
arising subsequent to the issuance of 
the tax deed, such requirements would 
be in derogation of the expressed pro­
visions of said statute. 

Opinion No. 147. 

Teachers' Retirement Act-University 
Teachers-Fees, when Collected. 

HELD: 1. Fees for the Teachers' 
Retirement System cannot be deduct­
ed from the salaries of university 
teachers until they have become mem­
bers. 

2. Membership shall begin when 
the time expires for the teachers to 
notify the retirement board that they 
will not become members. 

3. Membership may become retro­
active and fees collected for the entire 
period of membership. 
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October 5, 1939. 
Mr. Ray ~. Shannon 
Chairman of the Board 
The Teachers' Retirement System 
State Capitol Building 
Helena, :'.Iontana 

My Dear :\Ir. Shannon: 

You have submitted the question as 
to the proper time to make salary col­
lections for university teachers who 
are eligible to membership in the 
Teachers' Retirement System. 

The teacher may notify the Teach­
ers' Retirement Board on or before 
the thirtieth day of November, 1939, 
that he does not desire to become a 
member of the System. Such right 
must be exercised not later than N 0-

vember 30, 1939. The teacher does not 
become a member of the Retirement 
System until the. final date has expired 
upon which he must exercise his right 
not to become a member. (Paragraph 
(b). Section 4. Chapter 215, Laws of 
1939). 

If the university teacher becomes a 
member of the System on December 
1. 1939, his status as a member shall 
then become retroactive as of the first 
day of September, 1939. Fees for the 
months of September, October, and 
November, 1939, may be deducted 
from the salary of the subsequent 
month, or pro-rated and deducted from 
the subsequent months as the board 
may by rule and regulation prescribe. 

Paragraph (b). Section 4, Chapter 
202, Laws of 1939, requiring the em­
ployer to "transmit monthly a warrant 
for the total amount of such deduction 
to the secretary of the retirement 
board" has no application until the 
person has actually become a member 
of the Teachers' Retirement System. 
The board has no right to authorize 
deduction of salary fees until the per­
son has actually become a member of 
the Teachers' Retirement System, 
which in the absence of express waiver 
or consent could not occur until De­
cember 1. 1939. 

Opinion No. 148. 

Schools and School Districts-Divi­
sion-Bonded Indebtedness. 

HELD: Where a school district 
has been divided prior to the enact-

ment of Section 1029.1 (1933) the in­
debtedness apportioned to each dis­
trict is determined by deducting the 
amount of money in the sinking fund 
and dividing the remainder between 
the districts in proportion to the value 
of the school property in the new dis­
trict. 

October 6, 1939. 

State Board of Land Commissioners 
Mrs. Nanita B. Sherlock, Commis­

sioner 
State Capitol Building 
Helena, Montana 

Gentlemen: 

You have submitted the following 
facts for my opinion: 

School District No. 2 of Dawson 
County on the first day of September 
1919 floated a bond issue of $3,000 to 
construct a school building. On May 
22, 1930 School District No. 6 was or­
ganized out of a portion of District 
No.2. District No.2, as comprised 
after division, retained the building 
constructed from the proceeds of the 
bond issue. The question involved is, 
upon which district rests the obliga­
tion to pay the balance of the bonded 
indebtedness? 

Section 1028 provides that "in case 
of division each district shall own and 
hold all permanent property, such as 
sites, schoolhouses, and furniture sit­
uated within its boundaries." 

The bonded indebtedness against 
District No.2, as it existed on May 
22, 1930, should have been apportioned 
by the county superintendent "by first 
deducting from said indebtedness the 
amount of all moneys in the treasury 
belonging to the sinking fund of said 
old district, and then apportioning the 
remainder of the indebtedness between 
the respective districts in proportion to 
the value of the school property in the 
new district." If there were no sites, 
buildings, furniture or other school 
property located in District No. 6 at 
the time of the division, then the ob­
ligation to pay the bonded indebted­
ness rested entirely on District No.2 
as constituted immediately after divi­
sion. No doubt the legislature assumed 
that inasmuch as one district retained 
the property which occasioned the in-
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