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amount for which the property was 
actually sold, by paying for the same 
in cash or on terms. 

3. The owner must purchase the 
entire tract described in the tax deed. 

Mr. J. B. McKenna 
County Attorney 
Lewistown, Montana 

October 4, 1939. 

My Dear Mr. McKenna: 

You have submitted the following 
questions for my opinion: 

Should the county or the former 
owner and taxpayer receive the har­
vested crops raised on lands purchased 
or "redeemed" under the provisions of 
Section 2235, R. C. M., 1935, as amend­
ed by Chapter 181, Laws of 1939? 
Where lands have been purchased or 
"redeemed" by the former owner and 
taxpayer under the provisions of Chap­
ter 181, what are the powers of the 
board of county commissioners in re­
lation to entering into an installment 
contract? What right or title has the 
former owner to crops grown upon the 
land and harvested prior to entering 
into a contract of purchase? Has the 

, county the right to sell only a por­
tion of the land to the former owner 
and taxpayer or must the entire tract 
be sold? 

When the county received the tax 
deed its title was absolute (Section 
2215.9, R. C. M., 1935, as amended by 
Chapter 63, Laws of 1937). The orig­
inal owner and taxpayer had no right 
or interest in and to the land, except 
the right to repurchase as provided for 
under Chapter 181. Annual crops con­
stitute personal property (Morton v. 
Union Central Life Insurance Co., 80 
Mont. 593). Particularly is this true 
when the crop is severed (Sec. 6761). 
Inasmuch as the annual crop, severed 
or otherwise. constitutes personal 
property and is grown upon land the 
title of which is in the county, it fol­
lows that the taxpayer and original 
owner who repurchases his property 
is without any right or interest in and 
to the annual crop severed or harvest­
ed prior to the execution of the con­
tract to repurchase. 

Chapter 181 provides that the tax­
payer may repurchase his property by 
paying the amount for which the 
county purchased the same. Such pay­
ment may be effectuated by an in-

stallment contract with annual pay­
ments, as provided in Section 4465.9. 
Section 4465.9 provides that the sale 
shall be for cash or on such terms as 
the board of county commissioners 
may approve, provided that at least 
20 per cent of the purchase price shall 
be paid in cash. The discretionary 
powers vested in the board of county 
commissioners by Sec. 4465.9 refer 
and apply to a person who purchases 
the property in a capacity other than 
that of an original owner and tax­
payer. The right of the former owner 
to repurchase his property by paying 
the amount for which it was sold to 
the county and making the payments 
upon the installment plan is in effect 
tantamount to a redemption, (Leonard 
v. Western, et aI., 74 Mont. 513). Re­
demption statutes must be liberally 
construed with the end in view of per­
mitting the original home owner to 
reclaim his property and replacing the 
land upon the taxrolls. (State ex reI. 
Bell v. McCullough, 85 Mont. 435). If 
a repurchase is made, whether or not 
the same shall be in cash or install­
ment terms is a discretionary matter 
for the taxpayer and not the board of 
county commissioners. If the taxpay­
er elects to enter into an installment 
contract the terms shall be as provid­
ed for in Section 4465.9. 

The right of the original owner and 
taxpayer to repurchase his property 
after sale to the county is a right ad­
ditional and dissimilar to the right of 
purchase by a stranger. Chapter 181 
provides that the taxpayer and for­
mer owner may repurchase such prop­
erty by payment of the full amount 
of taxes for which the property was 
sold. By virtue of the express provi­
sions of Chapter 181, a repurchase by 
the former owner and taxpayer of his 
lands must include the whole of said 
property sold to the county as evi­
denced by the tax deed and for the fun 
amount for which it was sold. 

Opinion No. 146. 

Tax Deed Land-Repurchase. 

HELD: The owner of property 
sold to the county for delinquent taxes 
may repurchase the same by paying 
the amount for which the property was 
actually sold to the county. 
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Mr. R. H. Wiedman 
County Attorney 
Polson, Montana 

October 4, 1939. 

My Dear Mr. Wiedman: 

You have submitted to this office 
for my opinion the following ques­
tions: 

May the owner of property which 
has been sold by tax deed to the 
county redeem (purchase) the same 
without the payment of penalty or in­
terest? If redemption (purchase) is 
made must taxes be charged and col­
lected subsequent to the time the 
county takes the tax deed? 

Section 2235, R. C. M., 1935, as 
amended by Chapter 181, Laws of 
1939, provides "That at any time be­
fore such sale, the taxpayer whose 
property has been deeded to the coun­
ty may purchase such property by pay­
ment to the county of the full amount 
of the taxes, penalties, and interest for 
which such property was sold and such 
purchase and payment may be effected 
by an installment contract with annual 
payments as provided in Section 
4465.9." Chapter 11, Laws of 1939, pro­
vides that "Any person having an 
equitable or legal interest in real es­
tate heretofore sold for taxes to any 
county, or which has been struck off 
to such county when the property was 
offered for sale and no assignment of 
the certificate of such sale has been 
made by the county commissioners of 
the county making such sale or on 
which the taxes are delinquent for the 
first installment of the year 1938, shall 
be permitted to redeem the same by 
paying the original tax due thereon." 
If the taxpayer desires to purchase or 
re-acquire his property he may do so 
if he acts before sale by paying the 
amount for which the property was 
sold. If. the county acquired a tax 
deed during the effective period of 
Chapter 11, delinquent taxes for the 
first installment of the year 1938 and 
prior thereto would not draw penal­
ties and interest. In other words, the 
county would have purchased the 
property for the taxes without penal­
ties and interest. Consequently, the 
taxpayer may repurchase the property 

then acquired by the county by pay­
ing the amount of the original tax. 
The taxpayer by paying the original 
tax (without penalties and interest) 
would be paying the statutory amount 
to the county "for which such prop­
erty was sold * * *." It will be noted 
that Chapter 70, Laws of 1937, being 
a tax moratorium law, became ineffec­
tive from and after December 1, 1938. 
Chapter 11 became effective February 
7, 1939. If the county had acquired a 
tax deed between December 1, 1938, 
and February 7, 1939, it would have 
applied for and purchased the prop­
erty for the amount of the delinquent 
tax, penalties and interest. Repurchase 
by the original owner and taxpayer of 
the property then acquired by the 
county will require payment of the 
tax, penalties and interest in the 
amount for which the same was ac­
quired by the county. 

If the county acquired tax deed to 
the property no subsequent taxes 
should be authorized or levied thereon. 
Taxes could not accrue against prop­
erty owned by the county. Further­
more, Section 2235, as amended by 
Chapter 181, supra, expressly provides 
that the taxpayer may re-acquire by 
purchase his property at any time be­
fore sale by paying the amount for 
which the property was sold. If the 
taxpayer was required to pay taxes 
arising subsequent to the issuance of 
the tax deed, such requirements would 
be in derogation of the expressed pro­
visions of said statute. 

Opinion No. 147. 

Teachers' Retirement Act-University 
Teachers-Fees, when Collected. 

HELD: 1. Fees for the Teachers' 
Retirement System cannot be deduct­
ed from the salaries of university 
teachers until they have become mem­
bers. 

2. Membership shall begin when 
the time expires for the teachers to 
notify the retirement board that they 
will not become members. 

3. Membership may become retro­
active and fees collected for the entire 
period of membership. 
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