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Opinion No. 136. 

Teachers' Retirement System-Mem
bership in, State College Employ

ees, Who Qualified for Mem
bership in Retirement 

System. 

HELD: 1. Members of the ad
ministrative, instructional and scien
tific staffs of the State College are 
eligible to membership in the teachers' 
retirement system. 

2. Actual teaching is not required 
for membership in teachers' retirement 
system. 

September 14th, 1939. 

Dr. A. L. Strand, President 
Montana State College 
Bozeman, :VIontana 

Dear Doctor Strand: 

You have submitted to this office 
for my opinion an inquiry as to the 
applicability of the Teachers' Retire
ment System to certain classes of em
ployees of the Montana State College. 

The administrative, instructional and 
scientific staffs of the Montana State 
College are generally composed of and 
include the following: Head Catalog
er, Library; Director of Student 
Health; Treasurer; Acting Librarian; 
Instructor and Director of Food Serv
ice at Dormitory; Assistant in Li
brary; Dean of Women; Assistant 
Registrar; Registrar and Professor; 
President; Director of Publications; 
Assistant Editor of Publications; Di
rector in the Director's office, concern
ing the Experiment Station Workers; 
Department of Library-Publications; 
Department of Agronomy, including 
an Associate Professor and an Assist
ant; Department of Botany and Bac
teriology, including the Head and an 
Assistant Professor; Department of 
Chemistry and Meterology, including 
the Head and three Assistant Profes
sors; Department of Entomology; De
partment of Home Economics, includ
ing the Head and an Assistant Profes
sor; Department of Irrigation and 
Drainage, including an Assistant Pro
fessor; Veterinary Research Labora
tory, including the Head, an Associate 

Professor and a Laboratory Techni
cian; Department of Animal Husban
dry, including the Head and an Asso
ciate Professor; Department of Dairy 
Industry; Horticulture Department; 
Department of Veterinary Research; 
and various branch, field and range 
stations; and other similar depart
ments, the duties of which are per
formed by different employees. 

Administrative officials are directly 
engaged in the actual administration 
of the affairs of the State College. 
Their services are required and neces
sary. They are employed by the State 
College and subject to the supervision 
thereof. The same situation applies to 
the scientific and instructional staffs 
except as hereinafter qualified. 

Included in the administrative, in
structional or scientific staffs are other 
branches of the service which include 
such officials as County Agricultural 
Agents, Home Demonstration Agents, 
Associatae and Assistant Agents. Part 
of these officials, at least, receive their 
salaries from federal, state and county 
funds. County Extension Agents de
vote their entire time to directing an 
extension program within the county. 
Agricultural Agents devote their atten
tion to all phases of agricultural work. 

Much of the State College work in
cludes other than class room service. 
All of the employees referred to here
in are employed for full-time and do 
not include clerical or physical plant 
employees. All of these employees re
ceive their appointments through the 
State Board of Education, first having 
been approved by the President of the 
Montana State Col1ege. Their relation
ship to the State Col1ege and their 
status as teachers thereof may be best 
illustrated by the fol1owing: 

"Organization and Cooperative Rela
tionship of Extension Service 

"An Act of Congress approved May 
8, 1914, and supplemental acts thereto, 
established cooperative agricultural ex
tension work between the Federal De
partment of Agriculture and state ag
ricultural colleges. Section 2 of that 
Act defines the work as fol1ows: 

'Sec. 2. That cooperative agricul
tural extension work shal1 consist of 
the giving of instruction and prac-
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tical demonstrations in agriculture 
and home economics to persons not 
attending or resident in said colleges 
in the several communities, and im
parting to such persons information 
on said subjects through field dem
onstratons, publications, and other
wise; and this work shall be carried 
on in such manner as may be mu
tually agreed upon by the Secretary 
of Agriculture and the State Agri
cultural College or Colleges receiv
ing the benefit of this act.' 

"It is thus made clear that the work 
of the cooperative extension employ
ees, whether county agents, home 
demonstration agents, boys and girls 
club agents, or other cooperative ex
tension workers, is educational. These 
extension workers are public teachers 
paid with money largely raised from 
all of the people by taxation and are 
charged with giving instruction and 
practical demonstrations in agriculture 
and home economics. Their work cov
ers the entire rural field, which in
cludes economic production, economic 
marketing, and the development of 
better home, community and social 
conditions. 

"As they are public teachers it is 
not a part of the official duties of ex
tension agents to perform for indi
vidual farmers or for organizations 
the actual operations of production, 
marketing, or the various activities 
necessary. to the proper conduct of 
business or social organizations. They 
may not properly act as organizers 
for farmers' associations; conduct· 
membership campaigns; solicit mem
bership; edit organization publications; 
manage cooperative business enterpris
es; engage in commercial activities; 
act as financial or business agents, nor 
take part in any of the work of farm
ers' organizatons, or of an individual 
farmer, which is outside of their du
ties as defined by the law and by the 
approved projects governing their 
work. They are expected, however, to 
make available to organizations such 
information as will be helpful to them 
and contribute to the success of their 
work. 

"The various Federal laws provide 
that cooperative extension work shall 
be conducted in such manner as shall 
be mutually agreed upon by the Secre-

tary of Agriculture and the State ag
ricultural colleges. By an agreement 
between these agencies, an extension 
director located in each state is the 
representative of both the college and 
the department. He submits projects 
for extension work to the Secretary 
for approval. 

-HENRY C. WALLACE, 
Secretary of Agriculture." 

Paragraph 4 of Section 1, Chapter 
215, Laws of 1939, defines a teacher in 
relationship to State University em
ployees as "any administrative officer 
or member of the instructional or sci
entific staffs .of the University of Mon
tana; provided that no person shall be 
deemed a teacher within the meaning 
of this act who is not so employed for 
full time outside vacation periods." 

See Vol. 18, Attorney General's 
Opinions, No. 128. 

Actual teaching is not required. A 
broader meaning has been extended 
by the statute than that of actual 
teaching. The retirement board cannot 
exclude such employees from member
ship in the Teachers' Retirement Sys
tem by establishing rules and regula
tions because the qualification for 
membership is statutory and is exclu
sive. It is true the act permits the re
tirement board, in case of doubt, to 
determine whether or not a person is 
a teacher. Here no doubt exists be
cause the statute has itself defined the 
word "teacher." Whether or not that 
definition is in accordance to the ac
cepted meaning of a teacher; that is, a 
person who actually teaches, or is an 
arbitrary definition, was within the 
purview of the Legislature and the re
tirement board cannot of its own vo
lition set up another or different defi
nition. 

Persons occupying the positions 
above referred to and similar ones, if 
they possess the other requisite quali
fications, are entitled to become mem
bers of the Teachers' Retirement Sys
tem. 

In order to expedite the entrance of 
these persons into the Teachers' Re
tirement System, you as chief execu
tive of your institution, should submit 
to the retirement board a statement 
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showing the name, title, compensation, 
duties, date of birth, length of service, 
and such other information as may be 
required regarding the persons filling 
the positions herein referred to. 

Opinion No. 137. 

Counties-County Commissioners, Ex
penses of-Attendance at Meet

ings and Conventions. 

HELD: The County Commission
ers may not expend county funds to 
pay expenses of delegate or represent
ative to meeting or convention outside 
of state, nor for any meeting except 
as provided by Section 443, R. C. M., 
1935. 

September 14th, 1939. 

Mr. Harold G. Dean 
County Attorney 
Thompson Falls, Montana 

Dear Mr. Dean: 

You have submitted the question as 
to whether or not the county may pay 
the expenses of a delegate to attend an 
out of state association meeting, spon
soring a movement seeking to have the 
Federal Government apply funds to 
the· county in lieu of taxes, on land 
owned by the United States Govern
ment. 

Section 443, R. C. M., 1935, prohibits 
a county officer from receiving pay
ment of public funds for attendance 
upon any convention, meeting or other 
gathering of public officers, except 
such as the officer is required by law 
to attend. Section 443 expressly per
mits a County Commissioner to attend 
a state meeting of County Commis
sioners or Assessors, held within the 
state, not oftener than once a year. 

State ex reI. King vs. Smith, 98 
Mont. 171. 

County Commissioners are not re
quired by law to attend out of state 
conventions or meetings, and hence, 
the county is prohibited from paying 
the expenses of any County Commis
sioner who may attend. The expendi
ture of county funds is curtailed for 

such purposes as are required and pro
vided for by law. No authority is 
granted the Board of County Commis
sioners to expend public funds to de
fray the expenses of sending a dele
gate to such convention or out of state 
meeting. The Board of County Com
missioners have only such power as is 
expressly conferred or necessarily im
plied. 

Independent Publishing Co. vs. 
Lewis and Clark County, 30 Mont. 
83; 

Hersey vs. Neilson, 47 Mont. 132. 

If a County Commissioner, who of
ficially represents the county, is pro
hibited from receiving county funds 
to pay his attendance at such meet
ings, at least no greater power should 
be delegated to an individual. 

Opinion No. 138. 

Public 'Welfare-Personnel
Residence. 

HELD: One who comes into the 
State for the special purpose of accept
ing a position with the personnel of 
the department of public welfare, and 
remains here only temporarily may not 
qualify as a resident as that term is 
used in the Public Welfare Act. 

September 18, 1939. 

Mr. Fredric R. Veeder 
Director Public Assistance 
State Department of Public Welfare 
Helena, Montana 

My Dear Mr. Veeder: 

You have requested my opinion on 
the interpretation of Subsection (b) of 
Section 2, Chapter 129, Laws of 1939, 
as applied to the following facts: 

Applications to take senior case
worker and child welfare examinations 
under the Merit System have been re
ceived from a man and wife. The hus
band claims residence in this state on 
the fact that in October, 1938, he came 
to the State of Montana to accept a 
position as caseworker in Missoula 
County, in which capacity he was em-
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