
OPINIONS OF THE ATTORNEY GENERAL 145 

Chapter 207, Laws of 1939) guarantee 
the right of free attendance to all eli­
gible high school students residing in 
the county, to the high school therein. 
This right includes the right to the use 
of all school facilities used in the op­
eration and maintenance of the school. 
Such use of the school property, as 
well as the free admittance to the 
school, cannot be curtailed by the im­
position of any charges, direct or indi­
rect. 

If the locker is the property of the 
school no authority exists authorizing 
a charge for the use of the same. Rules 
and regulations (Sec. 1262.10) can be 
made relating to the proper use of the 
school equipment, but such rules do 
not authorize the payment or deposit 
of a fee. AI1 students desiring the use 
of the lockers should have uniformity 
and equality in the use of the same, 
without the payment or deposit of a 
fee, whether optional or not. 

No objection is had to the one-dol­
lar fee charged for attendance at ath­
letic games so long as the charge is 
made without compulsion. Attendance 
at such activities does not constitute 
a part of the school curriculum, and 
deprivation in attending the same does 
not abridge the student's right to 
school facilities. 

No authority exists permitting the 
col1ection of a two-dollar fee as a de­
posit or otherwise to cover loss from 
the usage of the school equipment, ex­
cept as hereinafter specified. If the 
property is damaged from causes other 
than an ordinary use of the same, un­
der authority of Section 1262.84, the 
student may at that time be required 
to pay a reasonable fee to cover the 
actual cost. If the student receives ex­
cessive supplies he may at that time 
be required to deposit or pay a rea­
sonable fee to cover the actual cost. 
Such fees shal1 apply only to pupils 
in the commercial, industrial arts, mu­
sic, domestic science, scientific or ag­
ricultural coures. 

N one of these fees shall be paid or 
deposited as a condition precedent to 
admittance to the high school or to 
any of its courses, and when paid or 
deposited shall be paid or deposited 
only in the manner and to the extent 
as herein specified. 

Opinion No. 133. 

Counties-Tax Deed Lands-Repur­
chase of-Interest, Rates of. 

HELD: 1. The taxpayer's right to 
repurchase tax deed land does consti­
tute a preferential right. 

2. The taxpayer's rights extend to 
his successor in interest. 

3. The rate of interest on deferred 
installments, .when purchase is made 
by taxpayer is six per cent; if sold to 
other than taxpayer, the rate is four 
per cent. 

September 13th, 1939. 

Mr. P. R. Reily 
County Attorney 
Columbus, Montana 

Dear Mr. Reily: 

You have submitted to this office the 
inquiry as to whether or not the right 
to purchase tax deed lands, by the 
original owner, as authorized by Sec­
tion 2235, R. C. M., 1935, as amended 
by Chapter 181, Laws of 1939, by pay­
ment in the manner provided for in 
Section 4465.9, (a) constitutes a prefer­
ential right, (b) applies to the right 
of purchase of the taxpayer's successor 
in interest, and (c) if ,said property is 
sold on terms, 'what is the statutory 
rates of interest. 

The county's title to the tax deed 
land is subject to the taxpayer's right 
to purchase the property at any time 
before the county otherwise disposes 
of the land. 

Smith vs. Furlong, 117 Pac. 527 
(Calif.) ; 

Jordan vs. Beale, 155 Pac. 990 
(Calif.). 

Chapter 181, supra, affects all per­
sons in the same position alike. Its ap­
plication is uniform in each county. 
The classification is reasonable. The 
taxpayer purchasing the property is 
given no special rights not accorded 
others in a similar position or in the 
same classification. 

State ex reI. Ford vs. Schofield, 
53 Mont. 502; 

Sparling vs. Hitsman, 99 Mont. 
521. 
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The right of the taxpayer to pur­
chase the tax deed property is a sub­
stantial vested right and subject to 
transfer like any other real property 
right. (Chap. 70, Vol. 3, R. C. M., 1935.) 
Such right inures to the original tax­
payer's successor. The express terms 
of the statute do not confine the pur­
chase to the original owner. 

Chapter 181 provides that the tax­
payer may purchase the property by 
paying the tax arrears in the manner 
provided for in Section 4465.9. Section 
4465.9 fixes the rate of interest the 
taxpayer must pay on deferred pay­
ments at six per cent per annum. If 
the property is sold to a third person 
the rate of interest is four per cent per 
annum. (Par. 2, Chap. 181.) The great­
er interest disadvantage to the tax­
payer is offset by the fact that he may 
purchase the property for the amount 
of tax arrears which may be less than 
a competitive bidder would pay. 

Opinion No. 134. 

Counties-Tax Deed Lands-Sale. 

HELD: 1. County tax deed lands 
reacquired through cancellation of 
contracts of sale, must be re-adver­
tised, re-appraised and offered at pub­
lic auction. 

2. If the land is not sold at public 
auction, after appraisal and notice, it 
may he sold at private sale. 

September 12th, 1939. 

Mr. Gordon O. Berg 
County Attor.ney 
Ekalaka, Montana 

Dear Mr. Berg: 

You have submitted the question as 
to whether or not tax deed lands, re­
acquired by the county through can­
cellation or forfeiture of contracts of 
sale, must be readvertised in order to 
be resold. The original sale was made 
pursuant to notice given, appraisement 
and other requirements as provided by 
Sections 2235 and 4465.9. 

A resale of such property after can­
cellation or forfeiture of the original 

contract of sale is independent and 
separate from the original sale and the 
proceedings therein had. Cancellation 
or forfeiture of the original contract 
of sale reinvests all title in the county. 

Section 4465.9 provides that if no bid 
or offer is made for the property of­
fered for sale at public auction, after 
appraisal and notice, the same may be 
sold at private sale. 

Inasmuch as a bid had been made 
and accepted when the contract of 
purchase was made, no authority now 
exists authorizing a resale of such 
property without reappraisal and re­
advertising and offering the same at 
public auction in the manner and form 
required by Section 4465.9 and Section 
2235, as amended by Chapter 181, Laws 
of 1939. 

Franzke vs. Fergus County, et aI., 
76 Mont. 150. 

Opinion No. 135. 

Sheriffs and Constables-Fees. 

HELD: A Sheriff of one county 
may not charge a fee for service of 
process in a suit by another county. 

September 12th, 1939. 

Mr. Gordon O. Berg 
County Attorney 
Ekalaka, Montana 

Dear Mr. Berg: 

You have submitted the question as 
to whether or not a sheriff, serving 
process upon a defendant in a suit in 
his county brought by another county 
(quieting title to tax deed land) may 
charge a one dollar service fee. 

The service fee to be collected as 
authorized in Section 4916, R. C. M., 
1935, as amended by Chapter 139, Laws 
of 1937, has reference to the fee to be 
collected from individuals. 

State vs. Story, 53 Mont. 573. 

Section 4893 prohibits any public of­
ficer from charging any county any 
service fee. That section has reference 
not only to the sheriff's own county 
but to all other counties. 
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