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and additional safeguard the conven
tion at the same time included in the 
Constitution Section 12 of Article XI, 
pledging that the funds of the State 
University and of all other state insti
tutions of learning should forever re
main inviolate and sacred to the pur
pose for which they were dedicated, 
and added: "The interest of said in
vested funds, together with the rents 
from the leased lands or properties 
shall be devoted to the maintenance 
and perpetuation of these respective in
stitutions." 

We think it is clear that the accept
ance of the lands granted by Congress 
in the Enabling Act and Section 12, 
Article XI of the Montana Constitu
tion constituted a pact between the 
United States and the state, which 
neither party may abrogate nor modify 
without the consent of either party to 
the pact. 

Newton v. State Board of Land 
Commissioners (Ida., 1923), 219 Pac. 
1053; 

State v. Rice, 33 Mont. 365, 83 Pac. 
874, 204 U. S. 291, 27 Sup. Ct., 281, 
57 L. Ed. 490 (Affirmed). 

Not only the land grants but the 
funds derived from the sale thereof and 
interest thereon are trust funds and 
must be used exclusively for the re
spective institutions for which, under 
th'e Enabling Act, they were intended. 

Any act of the state, whether by way 
of legislation or constitutional amend
ment, which conflicts with the En
abling Act, must yield thereto, for the 
Act of Congress, in making such 
grants, is the supreme law of the land. 
If, as we have stated above, the ac
ceptance of the grant, according to 
the terms and conditions thereof, con
stitutes a contract between the United 
States and the state, any act of the 
state inconsistent therewith is within 
the prohibition of Section 10, Article 
I of the Constitution of the United 
States, which declares that "no state 
shall * * pass any * * law impairing 
the obligation of contracts, * *." Since 
the effect of said amendments, as we 
have shown, is to impair the obligation 
of the bonds issued by the State Board 
of Education for the construction of 
buildings, for the payment of which 
the interest from land grant funds is 
pledged, it also violates that constitu
tional provision. 

It is therefore my opinion that inso
far as Sections 6 and 9 of Article XXI 
of the Montana Constitution, as 
amended, attempt to divert trust funds 
from the purposes for which they were 
intended by the Enabling Act, to-wit: 
The maintenance and support of the 
public schools, the higher institutions 
of learning and the other state institu
tions, and to use them for other pur
poses, to-wit: the payment of interest 
on other funds belonging to the state 
and the legal subdivision thereof, as 
provided by Sections 6, 7 and 9, as 
amended, said Sections 6 and 9 are in 
direct conflict with the Enabling Act 
and are contrary to Section 10, Article 
I of the United States Constitution 
and they are therefore void. 

We have reached our conclusion with 
reluctance. We should hesitate to give 
an official opinion holding unconstitu
tional and invalid a legislative act. It 
is with even greater reluctance that we 
express an opinion holding a provision 
of the State Constitution, voted on by 
the people, inoperative and invalid. 
Since the facts submitted are beyond 
dispute and the law seems clear, we 
are unable to do otherwise. Weare 
constrained to add, however, that we 
feel that in voting for these consti
tutional amendments many voters were 
unaware of the legal effect upon the 
public schools and higher institutions 
of learning which they would wish to 
suffer no impairment from loss of in
come for support and maintenance. 

Opinion No. 12. 

Sheriffs-Mileage. 

HELD: (1) Sheriffs are entitled to 
charge ten cents per mile for distance 
actually and necessarily traveled in 
making investigations and rendering 
similar services. 

January 7th, 1938. 
Honorable W. A. Brown 
State Examiner 
State Capitol Building 
Helena, Montana 

My Dear Mr. Brown: 

Due to the many inquiries made to 
this office by sheriffs relating to the 
rate of mileage a sheriff is entitled to 
charge for his services in making in-
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vestigations, searching for lost persons 
and similar duties, we are submitting 
to you for your guidance the following 
opinion. 

Section 4885, R. C. M., 1935, states 
in part: 

"* * * While in the discharge of 
his duties, both civil and criminal, 
except as hereinbefore provided, the 
Sheriff shall receive ten cents per 
mile for each and every mile ac
tually and necessarily traveled; and 
for transporting any person by order 
of court, except as hereinbefore pro
vided, he shall receive ten cents ad
ditional per mile, the same to be in 
full for transporting and dieting of 
such person during such transporta
tion." 

Inasmuch as the sheriff is authorized 
to charge mileage for such services, 
and the character of such services not 
having been excepted in the above 
section or in Chapter 139, L. 1937, or 
otherwise, it follows under the plain 
provisions of the statute that the sher
iff is entitled to receive ten cents per 
mile for the distance actually and nec
essarily travelled in the performance of 
such duties. 

Brannin v. Sweet Grass County, 
88 Mont. 412. 

Opinion No. 13 

Offices and Officers-State Senator
Boards and Commissions, Ap

pointments to. 

HELD: A state senator may serve 
as a member of a joint commission of 
two states to study the rights to waters 
in the tributaries of the Yellowstone 
River, and in the study of an inter
state compact between the states as to 
said waters, and may receive per diem 
and expenses while so serving, such 
membership being only temporary. 

January 12, 1939. 
Hon. B. B. Armstrong 
State Senator 
State Capitol 
Helena, Montana 

Dear Mr. Armstrong: 

You inquire as to your right to serve 
upon a commission appointed by the 

Governor of Montana to act in con
junction with a commission from the 
State of Wyoming on a study of the 
rights of the States of Wyoming and 
Montana to the waters in the tribu
taries of the Yellowstone River, and 
in the study of an interstate compact 
between said states as to said waters, 
and your right to receive a per diem 
and the payment of expenses from 
funds of the State Engineer while thus 
engaged. 

The Constitution provides, Article 
V, Sec. 7, that: "No Senator or Repre
sentative shall during the term for 
which he shall have been elected be 
appointed to any civil office under the 
state." 

In the case of State ex rei Nagle v. 
Kelsey, 102 Montana, 8, the Supreme 
Court held that a State Senator could 
not be a member of the State Relief 
Commission. 

In the case of State ex rei Barney 
v. Hawkins, 79 Montana, 506, 529, the 
court said, "After an exhaustive exam
ination of the authorities, we hold that 
five elements are indispensable in any 
position of public employment in order 
to make it a public office of a civil 
nature * * * (5) it must have some 
permanency and continuity and not be 
only temporary or occasional." 

This quotation was approved in State 
ex rei Nagle v. Page, 98 Montana, 14, 
17, and State ex rei Nagle v. Kelsey, 
102 Montana, 8, 16. Service upon this 
temporary commission which you men
tioned is entirely different from the 
service upon the permanent commis
sion discussed in the Kelsey case. 

It is my opinion that because it is a 
temporary employment, it is ~ithin 
provision of the Constitution and that 
neither this constitutional provision or 
statute would prevent you from serving 
upon that commission and still retain
ing your position as State Senator; 
and that you may receive compensation 
and expenses therefor from the fund 
which you mentioned. 

Opinion No. 14. 

Coroners-Fees. 

HELD: 1. Coroners can collect 
$5.00 per day for inquest and $5.00 ad
ditional for investigations although 
done on the same day and in the same 
case. 
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