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Section 9578, Id., reads: 

"The attorney-general, when di
rected by the governor, shall com
mence any such action; and, when, 
upon complaint or otherwise, he has 
good reason to believe that any case 
specified in the preceding section can 
be established by proof, he shall 
commence an action." (Emphasis 
ours.) 

Apparently the authority of the at
torney general to bring an action un
der Section 9576 to challenge the right 
of a person to hold office exists only 
"when directed by the governor" and 
under Section 9578 against a corpora
tion when he has good reason to be
lieve that any case specified in the 
"preceding section" (9577) can be es
tablished by proof. 

While it might not be a defense 
available to the defendant in case the 
governor should direct such proceed
ing, it does have a bearing on. t.he 
equities in the case that Mr. HIllier 
was convicted in March, 1929, a few 
days after the violation of the Na
tional Prohibition Act was made a fel
ony' that he received only such a sen
tenc~ as would be received in case 
of a misdemeanor; that the same of
fense was then only a misdemeanor 
under the Montana statutes; that his 
conviction was well known to the elec
tors at the time of his election to the 
office he now holds; that in spite of 
that fact they voted for him and finally 
it is well known that the offense for 
which he was convicted, in the minds 
of many people (whether rightly or 
not), did not involve th.e degree of 
moral turpitude of an ordmary felony. 

Opinion No. 112. 

Taxation-Levy-Emergency 
Warrants. 

HELD: 1. Un d e r Chapter 85, 
Laws, 1937, as extended by Chap. 209, 
Laws, 1939, each political subdivision 
may independently and separately levy 
the tax as provided therein. 

2. Levy cannot be made unless 
project is sponsored and has b~en au
thorized in the manner as provIded in 
said Chapter 85. 

3. Levy in anticipation of authori
zation cannot be made. 

Mr. Frank T. Hooks 
County Attorney 
Townsend, Montana 

Dear Mr. Hooks: 

August 8, 1939. 

You have submitted to this office for 
my opinion the following questions: 

"When may the board of county com
missioners make a special levy under 
the provisions of Chapter 85, Laws of 
1937, as amended by Chapter 209, 
Laws of 1939? 

"Maya levy be made under the pro
visions of said chapters by each po
litical subdivision, where the boun
daries inter lap and are contained 
within the others, resulting in an an
nual and total tax levy for the subdi
visions collectively, exceeding the max
imum levy provided by Section 4 of 
Chapter 85 for each subdivision there
of." 

Section 2 of Chapter 85 authorizes 
the board of county commissioners in 
cooperation with any federal agency in 
the construction, operation and main
tenance of any projects sponsored by 
the county, to expend money to fur
nish materials, equipment, rentals, sup
plies, and supervision. When sufficient 
funds are not otherwise available war
rants designated as relief warrants 
may be issued to defray such expendi
tures. 

Section 3 of Chapter 85 provides 
that the moneys collected and payable 
into an emergency relief fund shall be 
used for no other purpose than to re
deem said warrants. Warrants may be 
issued in anticipation of the receipt of 
moneys to be derived under a special 
levy. as provided for in Section 4 of 
the act. A project cannot be authorized 
or warrants issued if a petition con
taining as many as 10% of the quali
fied electors voting at the last general 
election opposing the same be filed .. 
Chapter 85 does not authorize the 
board of county commissioners to 
make a special levy unless a project 
is being sponsored and has been duly 
authorized in the manner therein pro
vided and then only in the event suf-
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ficient funds are not available. The 
mere fact that the electors, by a suf
ficient petition opposing the proj~ct 
may veto the action of the b~ard, .m
dicates that it was never the mtentlOn 
of the legislature that a special levy 
be made prior to the authorization of 
the project. A levy cannot be made 
upon the contingency that an author
ization for a project may be made. 
The authorization must be final and 
complete. The laws prohibits the levy
ing and collection of such tax until the 
use of the money is needed. 

Rogge v. Petroleum County, 107 
Mont. 37; 

61 C. J. 557; 
Kraus v. Riley et a!., 107 Mont. 

116. 

Section 4 of Chapter 85 authorizes 
the governing body of the state, coun
ty, school district or municipal corpor
ation to levy an annual tax not to ex
ceed one-half of one percentum of the 
taxable value upon which taxes are 
levied and collected within the politi
cal subdivision, provided that the total 
levy of such subdivision does not ex
ceed one percentum of the taxable 
value thereof. This provision author
izes each subdivision to make a special 
levy although the total levy of the 
subdivisions collectively may exceed 
one-half of one percentum of the an
nual levy and one percentum of the 
total levy of the taxable property. In 
other words, the county may levy an 
annual tax of one-half of one percen
tum of the taxable value of its prop
erty. The school district and the mu
nicipal corporation each and at the 
same time may levy a like amount al
though their boundaries may oveF-lap 
and are contained within the county's. 
The statute having expressly author
ized the tax to be levied upon the 
property of each subdivision, it neces
sarily follows that the tax levies or 
maximums fixed therein apply to each 
political subdivision separately and not 
to the subdivisions collectively. 

Opinion No. 113 

Herd Districts-Livestock. 

HELD: An order creating and es
tablishing a horse herd district, under 

Section 3389.2, R. C. M., 1935, does 
not become effective until thirty days 
after the order, and publication of 
notice has been duly given as provided 
by said section. 

2. There being no statutory provi
sion as to when the notice must be 
published, such notice may be pub
lished at any time after the order has 
been made. 

August 9, 1939. 
Mr. John M. Comfort 
County Attorney 
Virginia City, Montana 

My Dear Mr. Comfort: 

You have submitted the following 
matter for my opinion: 

"On September 6, 1932, a hearing 
was had before the Board of County 
Commissioners on a petition to estab
lish a horse herd district. The signa
tures on the petition were adjudged to 
be genuine, it was found the petition 
was subscribed by residence owners or 
possessors of fifty-five per cent (55%), 
of the land lying within the proposed 
district, the boundaries of the herd dis
trict were described, the time in which 
said' district was to be effective was 
set at twelve (12) months of each year 
and it was finally ordered that the due 
and legal notice be given of the order 
and the time when the district was to 
be in effect. This last act of giving a 
legal notice in the newspaper was not 
done." 

The question involved is whether or 
not the board of county commission
ers may after the lapse of nearly seven 
years from the time of order so made 
creating and establishing the horse 
herd district give the statutory notice 
stating the period when t~e ~istrict 
will be in effect and when It wJlI not 
be in effect. 

Section 3389.2 requires after the or
der has been made establishing the 
district that the board of county com
missioners "must give notice by two 
weekly publications in som~ ne~spaper 
in the county, nearest the dIstrict, stat
ing the period when said horse herd 
district will be in effect and when such 
district shall not be in effect." The dis
trict was created and established when 
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