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So far as property leased is con
cerned, distribution must be made ac
cording to said Chapter 152, as that 
chapter is the last word of the legisla
ture on the subject. It will be noted 
that the property affected is not only 
property acquired by tax deeds but 
property "however acquired" and that 
phrase is broad enough to include all 
property, even personal property, when 
leased. 

While it is apparent that the legisla
ture, in reviving Section 4465.27, R. C. 
M. 1935, by amending it, as provided 
in said Chapter 152, had in mind the 
authorization of long term leases on 
coal lands, since the first part of the 
chapter is copied verbatim from said 
section amended, we cannot say that 
the legislature did not intend to do 
what it actually did; therefore, Section 
4465.27 is revived so far as leased 
property is concerned. 

Opinion No. 96. 

Milk Control Board-Power of Board
Collection Local Assessments. 

HELD: The Montana Milk Control 
Board is not authorized to require 
dairymen licensed by the state board 
to pay into the secretary-treasurer of 
the local associations the annual dues 
assessed by such local associations. 

April 30, 1937. 
Mr. G. A. Norris 
Commissioner. Montana Milk 

Control Board 
The Capitol 

Dear Mr. Norris: 

You have asked my opinion on the 
following: 

"Under chapter 241 of the political 
codes, Revised Codes of 1935, does the 
Montana Milk Control Board have 
the authority to require dairymen li
censed by the state board to pay into 
the secretary-treasurer of the local 
associations, the annual dues assessed 
by such local association? 

"These dues are assessed by the 
local dairymen's associations to assist 
them in carrying on the work of the 
local association. in cooperation with 
the state board." 

Although, under Section 2939.6, R. 
C. M. 1935, the board shall not execute 
its 'powers in any market, except upon 
written application of an association 
organized under regulations satisfac
tory to the board, I am unable to find 
anything in the Milk Control Act which 
would authorize the board to assume 
the responsibility of requiring dairy
men, licensed by the state board, to 
pay into the secretary-treasurer of the 
local associations the annual dues as
sessed by such local association. This 
would, in effect, make the Montana 
Milk Control Board a collector of local 
dues and I think this is beyond the 
authority given to such board. 

Opinion No. 97. 

Taxation - Special Improvement As
sessments - Counties - Cities

Lien on Tax Deed Lands. 

HELD: The county must pay im
provement taxes and assessments due 
on tax deed lots acquired by it from 
the surplus proceeds from sale of such 
lots. 

Special improvement taxes are a lien 
on city lots taken by county on tax 
deed. 

Mr. George F. Higgins 
County Attorney 
Missoula, Montana 

Dear Mr. Higgins: 

May 4. 1937. 

You ask our opinion on the following 
facts: It appears that the County of 
Missoula took tax deeds to certain lots 
in the City of Missoula on December 
15, 1936. Improvement district taxes 
were levied by the City of Missoula by 
virtue of improvement districts created 
from the years 1922 to 1930. It appears 
also that there were city general taxes 
levied against all of these lots. 

From the facts stated, it appears that 
the County of Missoula sold these lots 
which they had acquired by tax deed, 
and received a sum of money from the 
sale thereof in excess of the amount of 
taxes owing the County of Missoula. 
The question involved has reference to 
the disposal of this surplus money, and 
whether or not the entire amount. in
cluding the surplus. shall be retained 
by the County of Missoula or paid to 
the City of Missoula. 
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Section 2215.9 provides: 

"The deed hereafter issued shall 
convey to the grantee the absolute 
title free of all encumbrances, except 
the lien for taxes which may have 
attached subsequent to the sale, and 
the lien of any special or local im
provement assessments levied against 
the property payable after the execu
tion of said deed." 

Of course the County of Missoula 
after they acquired the lots by tax deed, 
being the owner of the property, could 
not tax the same as a county. When 
the county acquired the lots they 
were removed from the tax rolls as far 
as the county was concerned. 

Inasmuch as these lots were acquired 
by the County of Missoula December 
IS, 1936, all accruing special improve
ment assessments in the City of Mis
soula became a lien upon said property 
from the date that Missoula County 
acquired said tax deeds. In other 
words any special improvement assess
ments' which were levied against the 
property, and which were payable after 
December IS, 1936, are a lien against 

·these lots and the County of Missoula 
is liable to pay the city those special 
improvement taxes, and said taxes be
came a lien upon the lots. Neither the 
acquisition of the lots by tax deed, nor 
the sale of the lots by the County of 
Missoula extinguished those liens. 
However, there is no personal liability 
by the County of Missoula to pay said 
taxes, because the lots are security for 
the payment of the same, and amounts 
due are liens upon the lots. 

In 61 Corpus Juris 1041, Section 1353, 
iris said: 

"In the absence of any satisfactory 
provisions to the contrary it is gen
erally held that no personal liability 
exists for taxes assessed on realty." 

And at page 1212, Section 1640, it is 
said: 

"The proceeds from a tax sale must 
be paid into the proper treasury and 
applied in discharge of the various 
taxes and costs against the land, being 
distributed in the proper proportions 
among the different municipalities and 
taxing districts interested, by the 
proper official." 

Section 2154, R. C. M., 1935, states 
that the tax is a lien on the property. 

Section 5247 states the special assess
ment is a lien against the property. 

Section 5251 makes it the duty of the 
County Treasurer to collect said taxes. 

In the case of the State against Mc
Farlan, 78 Montana 156, it has been 
held that it is the duty of the County 
Treasurer to collect city taxes where a 
city has not imposed that duty upon 
its own treasurer. 

Section 5251.1 authorizes the city to 
provide by ordinance for the collection 
of certain taxes. 

Inasmuch as the lien of any special or 
local improvement assessments, levied 
against the property payable after the 
execution of said deed, makes it in
cumbent and mandatory upon the 
county to pay to the City of Missoula 
special improvement taxes that were 
levied against the property, and those 
special improvement taxes which were 
payable after the county acquired the 
tax deed, then it must necessarily fol
low that the County of Missoula must 
payout of the surplus amount that 
they received for the property such an 
amount as will cover the accrued taxes 
against said lots, to the City of Mis
soula, after December 15, 1936. 

While not necessary in the answering 
of your question, yet in order to facili
tate and aid you in this matter, follow
ing the same principle of law, it neces
sarily follows that the County of Mis
,oula, out of the proceeds of the tax 
sale. upon the lots that they have sold 
to third persons, whether there be a 
surplus or not, should pay to the City 
of Missoula the local improvement as
sessments levied against the property 
payable after the execution of the deed 
which deed was executed December 15, 
1936. In other words, the accrued spe
cial improvement taxes assessed upon 
these lots and paya!?le after December 
15, 1936, are a vested lien against the 
lots superior to all other liens, and 
superior to the ownership of the lots 
by the county, and the county is com
pelled to pay the same, and the lots 
are held as lien for said payment, and 
the County of Missoula is required by 
la w to pay said special improvement 
taxes that are payable after December 
15. 1936, the date upon which they ac
quired said tax deed, and until Missoula 
County thereafter sold said lots. 




