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It is therefore my opinion that b?th 
the driven and the towed automobIles 
must pay the regular license fee. 

"3. Does the fee of $2.00 apply to 
trailers of one ton weight or ca­
pacity?" 

In view of the fact that all other' 
trailers are licensed according to carry­
ing capacity rather than weight of 
trailer, it is my opinion that the same 
test would be applied to trailers and 
semi-trailers over one thousand pounds 
and not over one ton, and that such 
must have been the intention of the 
Legislature. There is nothing in the 
law as amended to indicate that the 
Legislature intended trailers and semi­
trailers to be figured on a different 
basis when the $2.00 fee is paid. 

You have called attention to the 
words of the statute above under­
scored. It is my opinion that this pro­
vision is unconstitutional as class legis­
lation and is not giving all farmers 
equal protection of the laws. No valid 
reason can be stated why trailers with 
a five ton or more capacity should pay 
a smaller license fee than trailers with 
a smaller capacity. Evidently there 
was some mistake made in the drafting 
of the bill. The words of the statute. 
as it stands, however, are plain and un­
ambiguous. They speak for themselves 
and there is nothing to construe. We 
cannot re-write the law. We must ac­
cept it as we find it. We cannot insert 
what has been omitted or omit what 
has been inserted. See Section 10519, 
R. C. M. 1935; Chmielewska v. Butte & 
Superior Mining Co., 81 I'dont. 36, 260 
Pac. 616; Maki v. Anaconda Copper 
Mining Co, 87 I'dont. 314, 287 Pac. 
170; Clark v. Olson, 96 :Mont. 417, 31 
Pac. (2) 1283. 

Opinion No. 87. 

Probation Officers-Salaries, From 
What Fund Paid. 

HELD: The salaries of probation 
officers are paid from the general fund. 

:.-r r. Phil G. Greenan 
County Attorney 
Great Falls, Montana 

April 16, 1937. 

Dear Mr. Greenan: 

You have submitted the following: 

"House Bill No. 55 passed by the 
last session of the Legislature relat­
ing to probation officer~, their .ap­
pointment, salary and duhes, prOVIdes 
in part that the salaries of both the 
probation officer and his chief as­
sistant shall be paid out of the con­
tingent fund of the county. Cascade 
County has no contingent fund and 
has not had for a period of upwards 
of fifteen years. We wondered if you 
would be so good as to give us your 
opinion as to whether t.his prohibits 
the payment of these salaries, or 
whether it would be permissible to 
pay them from the general or other 
fund." 

The contingent fund for counties was 
abolished bv Section 2, Chapter 141, 
Laws of 1935, which amended Section 
4633, R. C. M. 1921, and all surplus 
money in excess of the amount neces­
sary for the retirement of the outstand­
ing warrants against said fund, includ­
ing interest thereon, was transferred to 
the general fund. Chapter 117, Laws 
of 1937 (R. B. 55) was an amendment 
of Section 12288, R. C. M. 1935, which 
was originally enacted as Section 14, 
Chapter 122, Laws of 1911. and there­
after several times amended and re7 
enacted as Section 12288, R. C. lVL 1921. 
It was again amended by Chapter 185, 
Laws of 1933. Section 12288, R. C. iVr. 
1921, provided that the sal~ries of pro­
bation officers should be paId out of the 
contingent fund. When amended in 
1933. the wording of Section 12288, R. 
C. M. 1921, apparently was copied and 
it again provided that such salary 
should be paid out of the contingent 
fund although such fund had been ex­
pressly abolished in 1925. The same 
thing happened when Chapter 117 was 
enacted-the wording of the old act 
was copied. The person who drafted 
the bill apparently was unaware of the 
fact that the contingent fund had been 
expressly abolished in 1925. 

We cannot believe that the Legisla­
ture by inadvertently copying the 
words of the old act when amending 
Section 12288, R. C. M. 1935, intended 
to re-establish the contingent fund and 
repeal said Chapter 141, passed .in 1925. 
Moreover, it is my understandll1g that 

cu1046
Text Box



98 OPINIONS OF THE ATTORNEY GENERAL 

it has been the practice, ever since said 
contingent fund was abolished, for 
counties to pay salaries of probation 
officers out of the general fund. 

In view of this practice, extending 
over a period of twelve years, and in 
view of the apparent mistake of the 
person who drafted Chapter 117, it is 
my opinion that the Legislature did not 
intend to re-establish the contingent 
fund which had been expressly abolish­
ed, but that the Legisalture intended 
rather that the salaries of probation 
officers should be paid out of the gen­
eral fund, in accordance with the prac­
tice which had been in operation for so 
many years. 

Opinion No. 88. 

Livestock - Inspection at Destination. 
Discretion of Livestock 

Commission. 

HELD: Livestock commission has 
discretion to authorize shipments of 
livestock by trucks and inspection at 
destination. 

Livestock commission may prescribe 
reasonable terms and conditions relat­
ing to shipments of livestock by truck. 

Mr. Paul Raftery 
Secretary, Montana 

Commission 
Helena, Montana 

Dear Mr. Raftery: 

April 17, 1937. 

Livestock 

You have requested my opinion as to 
whether the Livestock Commission has 
authority to permit the shipment of 
livestock by truck to a livestock market 
subject to brand inspection at destina­
tion. 

Section 3324, as amended by Chapter 
133, Laws of 1937, provides: 

"* * * that the Livestock Commis­
sion may in its discretion authorize 
said shipments to be made without 
said inspection, in the event there is 
an inspection made at destination by 
a regularly employed stock inspec­
tor." 

By this provision the Livestock Com­
mission is given a broad discretion 
without any exception in case of ship­
ment of livestock by trucks. The fact 

that a certain procedure is required by 
the second paragraph of this section 
where shipment is made other than by 
railroad, does not, in my opinion, in 
any way relate to, or limit the dis­
cretion given to the Livestock Com­
mission by the sentence above quoted. 

Your second question, whether the 
Livestock Commission may set up the 
conditions under which shipments may 
be made by truck, if the Commission 
has discretion to permit such ship­
ments, is rather difficult to answer be­
cause you have not specified the condi­
tions. \Ve cannot, therefore, answer 
your question, except to say in general 
that in our opinion, since the Livestock 
Commission has discretion to authorize 
the shipment of livestock by truck, it 
may prescribe such reasonable terms as 
may be necessary in order to carry out 
the definitely expressed will or purpose 
of the Legislature. See State v. Dis­
trict Court, 103 Mont. 487, 63 Pac. (2) 
141. and cases cited in Paragraph 8 
thereof. 

Opinion No. 89. 

Children - Delinquents - State Voca­
tional School for Girls - Continuing 

Jurisdiction of Committing Court. 

HELD: The court committing a 
juvenile delinquent to the State Voca-
tional School for Girls retains jurisdic­
tion over her and may order her release 
at any time, when good cause appears 
therefor. 

Mrs. Harriet Adams 
Superintendent 

April 15, 1937. 

State Vocational School for Girls 
Helena, Montana 

Dear Mrs. Adams: 

You have submitted to this office the 
question of whether or not a girl once 
committed to the State Vocational 
School for Girls can be discharged, 
released or placed upon parole by order 
of the court that committed or sen­
tenced her to said institution. 

Section 12539, R. C. M. 1935, pro­
vides: that each girl committed to 
said institution shall remain there until 
she arrives at the age of 21 years, un­
less paroled or legally discharged, sub­
ject to the right of the executive board 
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