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and under the control" of the state 
treasurer. Since the state treasurer 
does not make the deposit and has no 
control over it and is unable to secure 
it, it would be contrary to all rules of 
law or equity to hold him responsible 
for such money. 

Opinion No. 65. 

School Districts, Elections In-Quali
fications of Electors, Resi

dence, Domicile. 

HELD: "Residence," for the pur
pose of voting at elections in school 
districts, is governed by Sections 1002 
and 574 R. C. IVI. 1935. 

In determining residence for purpose 
of school elections. the terms, "resi
dence," and "domicile," mean the same 
thing. 

March 22, 1937. 
Mr. Eugene L. Murphy 
County Attorney 
Choteau, Montana 

Dear Mr. Murphy: 

You request this office for an opinion 
respecting the Qualifications of voters 
at school elections. This puts the 
Question very briefly, and in reply to 
which we have the folIowing to offer. 

The Constitution of the State of 
Montana, Article IX, Section 2, makes 
the general provision in respect to 
suffrage, as follows: 

" * * * First, he shall be a citizen 
of the United States; second, he shall 
have resided in this state one year 
immediately preceding the election at 
which he offers to vote, and in the 
town,. county or precinct such time 
as may be prescribed by law." 

Section 1002 R. C. M. 1935 provides 
that the citizen eligible to vote and 
qualifying with the constitutional re
quirements, must have resided in the 
school district next preceding the elec
tion, for thirty days. in order to vote 
thereat. The Question seems to be 
wholIy upon the matter of residence in 
that the word "residing-" is so con
spicuously used. 54 C. ]. p. 704 reads 
as follows: 

"When used in statutes, or actions, 
or suits relating to taxation, right of 
suffrage, divorce, and the like ('resid-

ing') is used in the sense of 'legal 
residence'; that is to say the place 
of domicile or permanent abode; as 
distinguished from temporary resi
dence." 

This naturally brings into considera
tion another mooted Question as to 
what is and what is not "domicile," 
and are the expressions "residence" 
and "domicile" synonymous? Section 
33 R. C. M. 1935 gives us our rules for 
determining residence, and is Quoted 
as folIows: 

"Every person has, in law. a resi
dence. In determining the place of 
residence the following rules are to 
be observed: 

1. It is the place where one re
mains when not called elsewhere for 
labor or other special or temporary 
purpose, and to which he returns in 
seasons of repose. 

2. There can only be one residence. 
3. A residence cannot be lost until 

another is gained. 
4. The residence of the father dur

ing his life, and after his death the 
residence of the mother, while she 
remains unmarried, is the residence 
of the unmarried minor children. 

5. The residence of the husband is 
presumptively the residence of the 
wife. 

6. The residence of an unmarried 
minor who has a parent living cannot 
be changed by either his own act or 
that of his guardian. 

7. The residence can be changed 
only by the union of act and intent." 

This section seems to have been 
modified, concurred in and further ex
plained by Section 574 R. C. M. 1935, 
as follows: 

"For the purpose of registration or 
voting, the place of residence of any 
person must be governed by the fol
lowing rules as far as they are ap
plicable: 

"1. That place must be considered 
and held to be the residence of a 
person in which his habitation is 
fixed, and to which, whenever he is 
absent, he has the intention of re
turning. * * * 

"4. A person must not be consid
ered to have lost his residence who 
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leaves his home to go into another 
state, or other district of this state, 
for temporary purposes merely with 
the intention of returning, provided 
he has not exercised the right of the 
election franchise in said state or dis
trict. * * * 

"S. The place where a man's fam
ily resides is presumed his place of 
residence, but any man who takes up 
or continues his abode with the in
tentionof remaining, or a place other 
than where his family resides, must 
be regarded as a resident of the place 
where he so abides. 

"9. A change of residence can only 
be made by the act of removal joined 
with the intent to remain in another 
place. There can only be one resi
dence. A residence cannot be lost 
until another is gained." 

There seems to be an object in re
quiring a voter to have resided for a 
time at a place where he offers to vote. 
The purpose seems to have been that 
by residence he is afforded an oppor
tunity to acquire the information neces
sary for an intelligent vote. He has 
an opportunity to become identified 
with the interests of the locality and 
one of the prime features is that this 
qualification of residence prevents col
onization of voters. In a strict and 
legal sense a person's domicile or per
manent residence may be defined as 
his true, fixed, permanent home and 
principal establishment, and to which. 
whenever he is absent, he has the in
tention to return. Two things then 
must concur to make a man a resident 
and to also make the place his domicile, 
namely, actual residence and an inten
tion to make the place his home, and 
if such intent exists, the residence may 
be long or it may be short, according 
to the circumstances. 

In regard to the question of citizen
ship, every person must have a per
manent residence or domicile, and for 
these purposes, they can have but one 
domicile. 

Gilman v. Gilman, (Me.) 83 Am. 
Dec. 502; 

Abington v. North Bridge Water, 23 
Pick. 170; 

Thorndike v. Boston, 1 Met. 242. 

If a married man has two places of 
residence at different times of the year, 

that is deemed to be his domicile which 
he selects or describes or deems to be 
his home. or which appears to be the 
center of his affairs, or where he votes 
or exercises the duties of a citizen. 

Chariton County v. Moberly, 59 Mo. 
23S; 

Hairston v. Hairston, 27 Miss. 704. 

Domicile may be changed from one 
state to another, if the removal be 
bona fide, and with the intention to 
abandon his residence and to fix it 
permanently in the state to which he 
removes. 

Read v. Bertrand, 4 Wash. C. C. 514. 

It is a rule of universal application, 
that for all purposes a person must 
have a residence or domicile some
where; that he can have but one; and 
that the residence or domicile of origin, 
or the one acquired, continues until 
another is acquired elsewhere. The 
intention of a party to make the place 
to which .he moves, the place of his 
permanent residence, is to be gathered 
from his conduct, his declarations and 
from a variety of other circumstances. 

Read v. Bertrand, supra; 

Chicago Etc. Ry. Co. v. Ohle, 117 
U. S. 123. 

Whether a man has changed his 
residence from one state to another 
so as to have become a citizen of the 
latter. must depend very largely upon 
his intention. The mere fact of pro
longed absence from one state, and 
continued residence in another, while 
attending to business or pleasure, is 
not in itself enough to constitute a 
change of citizenship. The fact that 
a man continues to vote in the state 
from which he came, tends to show 
that he is a citizen thereof. 

Woolworth v. St. Paul Etc., Ry. Co., 
5 McCrary 574. 

A very complete discussion of the 
question of citizenship and residence 
may be found in the note in Berry v. 
Wilcox, in 48 Am. St. Rep. 711. 

Kennan on Residence and Domicile, 
Section 19, p. 50, reads: 

"The word 'reside' in connection 
with qualifications needed to vote 
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for school trustee implies legal domi
cile and not mere physical presence. 

"It has been held that the word 
'reside' means a permanent residence 
or one's home, as distinguished from 
a mere temporary stopping place." 

In the case of In re Coppock's .Es
tate. 72 ;\lont. 431, the court said on 
page 436: 

"Vattel defines 'domicile' as 'a fixed 
residence in any place with an in
tention of always staying there.' 
Story observes: 'It would be more 
correct to say that that place is prop
erly the domicile of a person in which 
his habitation is fixed without any 
present intention of removing there
from.' * * * The authorities are all 
agreed that the two essential elements 
are residence and the intention to 
make the place of residence the 
home." 

Our courts are holding that in the 
matter of school affairs, generally 
speaking "domicile" and "residence" 
mean the same thing. 

School District Number Seven v. 
Patterson. 10 Mont. 17; 

Lamar v. Micou, 112 U. S. 452; 

School Directors v. James, 2 Watts 
& S. 568; 37 Am. Dec. 525; 

Kennedy v. Ryall. 67 N. Y. 379. 

Even to the matter of taking census 
of school children. the rule, as above 
stated, holds true. 

State ex reI. Johnson v. Kassing, 
74 Mont. 25. 

Referring back to your letter, the 
Question arises as to the right of 
suffrage of school trustees in a dis
trict in which they are not serving as 
trustees. 

Section 985 R. C. M. 1935 reads as 
follows: 

"Any person, male or female, who 
is a Qualified voter at any election 
under this act, shall be eligible to the 
office of school trustee in such dis
trict." 

And Section 1002 provides the Quali
fication of electors; that they should 

be citizens of the United States, have 
resided in the State of Montana for 
one year, and thirty days in the school 
district next preceding the election, in 
order to vote thereat. The certificate 
of election of a school trustee provides, 
in the oath of office, among other 
things. that the said trustee has not 
knowingly violated any election law 
of the state, which naturally includes 
the right of suffrage. 

In short then, we would say that 
your advice as county attorney, to 
your superintendent of schools. has 
been correct in every particular. And 
we would even go further to say that 
even though t~ey have purchased 
homes and their children are attending 
school in Choteau, that as long as the 
heads of the families are holding politi
cal office in another school district, 
that until they surrender such positions, 
the voting precinct of the entire fam
ily is in the school district in which 
these respective persons are acting as 
trustees. 

Opinion No. 66. 

Sheriffs, Authority Of. 

The authority of sheriffs to inspect 
horses before removal from the State 
is terminated by Chapter 136, Laws of 
1937. 

}f arch 24, 1937. 
Mr. Paul Raftery 
Secretary, Montana Livestock 

Commission 
Helena, Montana 

Dear :\1r. Raftery: 

You 'have asked whether or not 
sheriffs may still inspect horses for 
shipment before removal from the 
State. 

Under the provisions of Chapter 287 
of the Political Code, R. C. M. 1935, 
as amended by Chapter 136, Laws of 
1937, the answer to this Question de
pends upon the construction to be 
given to said chapter, and the effect 
thereof. which expresslv amended Sec
tions 3321, 3322 and 3323, R. C. M., 
1935. Chapter 287 of the Political 
Code, as arranged by the Code Com
mission, contains two acts, one, Sec
tions 3317 to 3320. inclusive, relating 
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