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facturers' original package. The door 
having been opened so that other 
persons, as well as registered pharma
cists may sell such drugs, they, as well 
as others, are not permitted to make 
such sales unless they obtain a license. 
The decison above quoted was con
cerned principally with the constitu
tionality of Section 3170 R. C. M., 1935, 
in so far as it prevented persons other 
than registered pharmacists to sell 
drugs in manufacturers' original pack
age. 

Opinion No. 56. 

Taxation - Personal Property - Re
demption from tax Lien. 

HELD: 
I. S. B. 22 covers all taxes on 

personal property including personal 
property where the taxes thereon are 
a lien upon real property. 

2. A taxpayer is permitted to pay 
or redeem personal property by pay
ing each tax lien separately. 

3. The state treasurer is permitted 
to seiZ(' and sell only so much prop-' 
erty as may be necessary to pay the 
tax. 

Mr. ). E. McKenna 
County Attorney 
Lewistown, Montana 

Dear Mr. McKenna: 

March 11, 1937. 

You have asked our confirmation of 
your opinion dated March 5, 1937, to 
County Treasurer Ferrell, on three 
questions regarding Senate Bill No. 
22. 

1. Whether the Act covers all 
personal property including that 
where the tax thereupon is also a 
lien up real estate. 

We call your attention to our opin
ion to County Attorney Berg, dated 
March 3, 1937, in which we held that 
the Act covers all personal property. 

2. Whether or not the taxpayer 
is compelled to pay the entire amount 
of the delinquent taxes in order to 
obtain the benefit of this law. 

Since the tax upon personal prop
erty for each year is a separate lien 
upon the property, it is my opinion 
that a taxpayer may redeem such per-

sonal property from each tax lien by 
paying the original tax due thereon for 
each year. This would appear to be 
sanctioned by the statute, which reads: 
" * * * shall be permitted to redeem 
such personal property from tax lien 
by paying the original tax due thereon 
* * * ." There is nothing in the Act 
indicating that the legislature intended 
that a taxpayer must payoff all of the 
tax liens at once. If there is any doubt 
about it, we believe it should be re
solved in favor of the taxpayer. 

3. The question submitted to you 
is not clearly stated. As we under
stand it, the question is, how much 
property is the county treasurer per
mitted to seize and sell in order to 
pay the tax. 

We believe this is covered by Sec
tion 3, which reads: 

"Any county or city treasurer, or 
any other county officer having au
thority to seize and sell personal 
property for the payment of delin
quent taxes, shall sell only such por
tion of the property seized for sale 
as will pay the original tax without 
penalty or interest." 

Opinion No. 57. 

Taxation-Real Property-Remitting 
Penalty and Interest. 

HELD: 
1. According to the language of the 

statute. in order to redeem lands from 
delinquent taxes it is necessary that 
he pay all delinquent taxes to and in
cluding the first half of 1936. 

2. Senate Bill No. 1 does not af
fect assignments of tax sale certifi
cates made before March 1, 1937. 

3. The constitutional authority of 
the legislature to enact Senate Bill 
No. 1 does not depend upon the ex
istence of an emergency since emer
gency does not create power. (Home 
Building and Loan Association v. 
Blaisdell, 290 U. S. 398.) 

Mr. 1. E. McKenna 
County Attorney 
Lewistown, Montana 
Dear Mr. McKenna: 

March II, 1937. 

You have asked our confirmation 
of your opinion to County Treasurer 
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Ferrell, dated March 5, 1937, upon 
the following questions submitted to 
you: 

"1. Must a taxpayer pay all de
linquent taxes to and including the 
first half of 1936 at one time before 
December 1st, 1938 or may he pay 
any particular year and stilJ receive 
the benefit of this Act?" 

The reasoning of opinion No. 99 
in Volume 16, Opinions of the At
torney General, p. 98, applies, as the 
wording of the two acts are similar. 
We agree with your conclusion that 
this question must be answered in 
the affirmative and that there is no 
redemption of real property as pro
vided for by Senate Bill No. I, unless 
all of the taxes are paid. 

"2. In the matter of a tax deed 
can action be started where old as
signments were issued before March 
1st, 1937?" 

The last sentence of Section 1 of 
this Act provides: 

"This Act shall not apply to the 
purchaser of any ceritficate of sale 
made prior to the passage and ap
proval of this Act." 

The Act would therefore not affect 
assignments made before March I, 
1937, the date when the Act was passed 
and approved. 

3. You have raised the further 
question whether the legislature may 
constitutionally declare an emergency 
for a period covering nearly two years, 
or until December I, 1938. 

We do not believe that the power 
of the legislature to waive payment of 
interest and penalty depends upon 
an emergency. As said by Chief Jus
tice Hughes in Home Building and 
Loan Association v. Blaisdell, 290 
U. S. 398: 

"Emergency does not create 
power. Emergency does not increase 
granted power or remove or diminish 
the restrictions imposed upon power 
granted or reserved. * * * While 
emergency does not create power, 
emergency may furnish the occasion 
for the exercise of power. 'Although 
an emergency may not call into life 
a power which has never lived, nev
ertheless emergency may afford a 
reason for the exertion of a living 
power already enjoyed.' Wilson v. 
New. 243 U. S. 332. 348." 

Our Supreme Court in State ex 
reI. Sparling v. Hitsman, 99 Mont. 
521, apparently did not uphold a simi
lar law on the theory that an emer
gency existed which gave the legisla
ture the power to enact such law. Our 
court quoted with approval the lan
guage of Chief Justice Hughes, supra. 

It is possible that where the con
tinued operation of a law depends upon 
the existence of an emergency, the 
fact of such emergency is open to 
judicial inquiry. However, we do not 
believe that the operation of Senate 
Bill No.1 depends upon the existence 
of an emergency. Until a competent 
court, if ever, shall place some limita
tion upon the operation of the Act, 
we must assume that it is valid ac
cording to its terms. 

Opinion No. 58. 

Counties-Tax Deed Lands. 

HELD: A County may not take 
tax deed to lands after February 28th, 
1937, in view of the provisions of 
Senate Bill No.1. which became ef
fective on the 1st day of March, 1937. 

Mr. I. W. Choate 
County Attorney 
Miles City, Montana 

My dear Mr. Choate: 

March 11, 1937. 

You have requested of this office 
an opinion upon the following state
ment of facts. 

On December 31, 1936, in con
formity with the statute, Custer County 
gave notice of application for tax deed 
to certain property which lands had 
not been struck off to the county for 
non-payment of taxes. The notice of 
application for tax deed informed the 
owner of the property that the time for 
redeeming the property from tax sale 
would expire on the second day of 
March, 1937; and that if said prop
erty was not redeemed from the sale 
on or before that date, Custer County 
would apply to the county treasurer 
for a tax deed to the property. 

On March 1. 1937, the governor of 
·Montana signed Senate Bill No.1, 
which became effective on that date. 
You have set out Section 1 of said act 
in your communication, and which is 
as follows: 

cu1046
Text Box




