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budget act, and authorizes her to adopt 
proper rules to secure the enforce
ment thereof .. 

Under Section 1019.15, the board 
may possibly secure some relief from 
this situation by transferring excess 
funds from one item to another, but 
this section does not authorize an 
excess expenditure over the total 
budget provided. 

Section 1019.16 has application to 
the following emergencies: 

First: for the destruction of any 
school property; 

Second: to pay a judgment; 

Third: on expenditures incurred 
by reason of new legislation. 

In either of these events the board 
has the power to raise funds in any 
manner provided by law in excess 
of the budget, but it appears that the 
situation is not. such an emergency 
as is provided for in said section. 
Your correspondence advises that the 
former superintendent of public in
struction, Miss Ireland forwarded 
approximately $525.00 for the Olney 
school, not earmarked. No doubt the 
superintendent of public instruction 
had in mind Section 1019.25, which 
gave her general supervision over the 
enforcement of the budget act, and 
her oral instructions were with a view 
to liberally construe the budget act, 
yet it is apparent that the superin
tendent of public instruction did not 
have authority to, nor did she propose 
to, over-ride the budget act and au
thorize an excess expenditure. 

It has been urged that the enforce
ment of the budget act as applied to 
the Olney School may be in conflict 
with our constitution, which provides 
for the establishment and maintenance 
of a uniform system of public in
struction. However, I do not arrive at 
such a conclusion. In the first place, 
the legislature has not declared a 
situation as has arisen in the Olney 
School an emergency, and secondly, 
it appears that school has almost com
pleted the minimum required term. 
Therefore, a uniform system of public 
instruction is being maintained. 

My language herein should not be 
taken as an intimation that I approve 
of only a six months period of school. 

On the other hand, I believe every 
child is entitled to at least a nine 
months period of school: However, 
unless the school can secure some 
relief by the transfer of funds, or from 
private sources, certainly you are not 
justified in expending funds in excess 
of your final budget. 

Therefore, it is my opinion that the 
board of trustees is not authorized to 
exceed any expenditure of total sums 
provided in the final budget or the 
budget with sums as transferred to 
different items. 

Opinon No. 44. 

State Purchasing Agent-Right to Con
tract for Commodities. 

HELD: The right of the state to 
contract for commodities used by the 
state through the state purchasing 
agent, is not restricted by the Robin
son-Patman A,t. 

Fehruary 15, 1937. 
Hon. A. W. Engel 
State Purchasing Agent 
The Capitol 

Dear Mr. Engel: 

You have submitted the question 
whether the State of Montana in mak
ing purchase of oils and greases for 
use in state automotive equipment, 
is bound by the provisions of H. R. 
8442, approved June 10, 1936, com
monly called the "Robinson-Patman 
Act", amending the Clayton Act. Sec
tion 2 (a) of the Clayton Act, as 
amended, provides: 

"That is shall be unlawful for any 
person engaged in commerce, in the 
course of such commerce, either di
rectly or indirectly, to discriminate 
in price between different purchasers 
of commodities of like grade and 
quality, where either or any of the 
purchases involved in such dis
crimination are in commerce, where 
such commodities are sold for use, 
consumption, or resale within the 
United States or any Territory there
of or the District of Columbia or 
any insular possession or other place 
under the jurisdiction of the United 
States. and where the effect of such 
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discrimination may be substantially 
to lessen competition or tend to 
create a monopoly in any line of 
commerce, or to injure, destroy, 
or prevent competition with any per
son who either grants or knowingly 
receives the benefit of such dis
crimination, or with customers of 
either of them: * * * ." 
It will be noted that there is a limita

tion on the price discriminations which 
are prohibited. The discriminations 
prohibited by the Act are those which, 
in effect, may be: 

"(1) substantially to lessen com
petition in any line of commerce; or 

(2) to tend to create a monopoly 
in any line of commerce; or 

(3) to injure, destroy or prevent 
competition: 

(a) with any person who either 
grants or knowingly receives the 
benefit of such discriminations; or 

(b) with customers of either of 
them." 

It is difficult to see how any price 
discrimination in favor of the State 
of Montana, made on bids after open 
competition, could substantially lessen 
competition or how it would tend to 
create a monopoly or injure, destroy 
or prevent competition. The State of 
Montana is not in competition with 
any person or corporation engaged 
in the sale of oils and greases and any 
advantage which the State might receive 
could not injure any competitor, since 
the State has no competitor. More
over, the right of the Congress to 
restrict the State in its operation in 
this respect is seriously questioned. 
Until the vadidilty of the Act shall be 
upheld by a decision of a competent 
court, it is my opinion, on the reasons 
herein stated, that you should con
tinue to make purchases of such com
modities at the lowest competitive 
prices and that you are not restricted 
in doing so by the said Act. 

Opinion No. 45. 

Taxation-Power of Legislature
Chain Store Tax-Constitution

Classification for tax purpose. 

HELD: Legislature may impose a 
graduated tax upon chain stores. and 
make such classification of business
es as are not arbitrary for purpose of 
such tax. 

Hon. John R. Page 
The Senate 
Helena, Montana 

Dear Senator Page: 

February 22, 1937. 

You have submitted to this office 
an inquiry as to whether or not House 
Bill 38, now in the Senate, would be 
a constitutional enactment. The bill 
provides for a graduated license tax 
upon chain businesses, with certain 
exemptions to other chain businesses 
as to a portion of the taxes. The ques
tion to be determined is whether or 
not the legislature assembly has the 
power to impose a chain store gradu
ated license tax upon chain businesses, 
and, if so, whether or not the exemp
tions from a part of the tax, as pro
vided in Section 5 of the bill, would 
impair the vadidity of the Act. 

Article XII, Section 11 of the State 
Constitution, provides: 

"Taxes shall be levied and col
lected by general laws and for public 
purposes only. They shall be uni
form upon the same class of subjects 
within the territorial limits of the 
authority levying the tax." 

See also Article XII, Section 16 and 
Article V. Section 26, all having re
lation to the uniformity of the tax 
rate and prohibiting special legislation. 

The legislature has the right to 
classify business, and impose a tax 
upon each class of business but each 
class of business must be taxed im
partially and each classification of 
business must be based upon some 
reasonable dictinrtion and reasonabl~ 
dissimilarity. Article 1, Section 23 of 
the Indiana Constitution, provides: 

"The General Assembly shall not 
grant to any citizen or class of citi
zens privileges and immunities which 
upon the same terms shall not equally 
belong to all citizens. The General 
Assembly shall provide by law for 
a uniform and equal rate of assess
ment and taxation." 

It appears that the Constitution 
of the State of Indiana, is practically 
the same as our Constitution. In the 
case of Tax Commissioners v. Jackson, 
283 U. S. Rep. 527, at page 537, the 
court said: 
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