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a burden on the exercise of this priv­
ilege is void under the commerce 
clause. Crutcher v. Kentucky, 141 
U. S. 47, 57, 35 L. ed. 649, 652, 11 
Sup. Ct. Rep. 851; Western U. Teleg. 
Co. v. Kansas, 216 U. S. 1, 27; 54 
L. ed. 355, 366, 30 Sup. Ct. Rep. 190; 
International Textbook Co. v. Pigg, 
217 U. S. 91, 112, 54 L. ed. 678, 687, 
27 L.R.A. (N.S.) 493, 30 Sup. Ct. 
Rep. 481, 18 Ann. Cas. 1103; Sioux 
Remedy Co. v. Cope, 235 U. S. 197, 
59 L. ed. 193, 35 Sup. Ct. Rep. 57." 

While Justice Brandeis dissented, his 
dissent was only upon the question of 
the jurisdiction of the court to hear 
the case and not upon the point in 
question. 

In Lemke v. Farmers' Grain Com­
pany, 258 U. S. SO, 66 L. Ed. 458, 42 
Sup. Ct. 244, the Supreme Court of 
the United States had under considera­
tion the case where a North Dakota 
association bought grain in that state, 
placed it in an elevator, loaded it 
promptly on cars and shipped to other 
states for sale. The grain, even after 
loading, was subject to be diverted and 
sold locally if the price was offered, 
but local sales were unusual, the com­
pany's entire market, practically, being 
outside North Dakota. Following the 
Dahnke-Walker Milling Co. v. Bon­
durant case, supra, the court held that 
the business, including the buying of 
the grain in North Dakota, was inter­
state commerce, and that as applied to 
this business, a North Dakota statute, 
requiring purchasers of grain to obtain 
a license and pay a license fee, and 
to act under a defined system of grad­
ing. inspection and weighing, and sub­
jecting the prices paid and profits 
made to regulation, was a direct bur­
den on interstate commerce, and there­
fore invalid. 

While Justice Brandeis wrote a dis­
senting opinion, in which Justices 
Holmes and Clarke concurred, he said 
(p. 64): 

"The requirement of a license and 
the payment of a $10 license fee, if 
applied to non-residents not regularly 
engaged in buying grain within the 
State. might perhaps be obnoxious to 
the Commerce Clause. But the ob­
jection, if sound. would not afford 
this plaintiff ground for attacking the 
validity of the statute. Lee v. New 
Jersey. 207 U. S. 67. It is a North 

Dakota corporation, owner of an ele­
vator within the State, and is carrying 
on business there under the laws of 
the State as a public warehouse­
man. * * * 

"It is possible also that some pro­
vision in the license or some regula­
tion issued by the State Inspector is 
obnoxious to the Commerce Clause. 
• • *" 

In a later case, Shafer v. Farmers' 
Grain Co., 268 U. S. 189, 69 L. Ed. 
909, 45 Sup. Ct. 481, the Supreme 
Court held invalid the North Dakota 
grain grading act as a burden upon 
interstate commerce. The court, in its 
opinion, said: 

"Wheat-both with and without 
dockage-is a legitimate article of 
commerce and the subject of dealings 
that are nation-wide. The right to 
buy it for shipment, and to ship it, 
in interstate commerce is not a priv­
ilege derived from state laws and 
which they may fetter with condi­
tions, but is a common right, the 
regulation of which is committed to 
Congress and denied to the States by 
the commerce clause of the Constitu­
tion." 

Mr. Justice Brandeis alone dissented 
but he wrote no dissenting opinion. 

In view of these decisions we are 
compelled to advise that it is our 
opinion that the Supreme Court of 
the United States, if it followed prior 
decisions. would hold that the state 
was without power to impose a license 
fee upon the person carrying on the 
character of business described above. 

Opinion No. 333. 

Cities & Towns-Ordinances-Consti­
tutionality-Licenses-Peddlers 

and Hawkers. 

HELD: A city ordinance prohibit­
ing solicitors. peddlers and hawkers 
from going upon private premises 
without consent of owner or occupant, 
making certain exceptions and declar­
ing a violation to be a misdemeanor 
and punishable. held constitutional 
and within the police powers of the 
city. 

cu1046
Text Box

cu1046
Text Box



402 OPINIONS OF THE ATTORNEY GENERAL 

Mr. J. W. Lynch 
County Attorney 

September 20, 1938. 

Fort Benton, Montana 

Dear Mr. Lynch: 

The City of Fort Benton has pa.s~ed 
City Ordinance No. 166, prohlbttmg 
the practice of going in and upon 
private residences in the city by so­
licitors, peddlers, hawkers,. et~., not 
having been requested or mVlted to 
do so by the owner or occupants of 
said residences for the purpose of 
soliciting orders for the sale of goods, 
wares and merchandise, and/or for the 
purpose of disposing of, and/or p~d­
dling or hawking such merchandise, 
and by the ordina,,!ce declaring s!-,ch 
practice to be a nUIsance and p.unlsh­
able as a misdemeanor. The ordmance 
makes an exception as to persons em­
ployed or representing an established 
merchant or business firm in your city, 
as well as an exception as to farmers 
residing in Choteau County, selling 
food items raised or produced by them­
selves, also excepts permanently estab­
lished residents who are voters of your 
city. 

Your ordinance further provides for 
the repealing of all other ordinances 
or parts of ordinances in conflict with 
the said Ordinance No. 166, and makes 
Ordinance 166 an emergency measure 
necessary for the preservation of the 
public peace, health, etc., thereby to 
become effective immediately upon its 
passage and approval. Your question 
then is, is such an ordinance constitu­
tional and valid? 

At the outset we might say that this 
question has been up before the courts 
quite recently in several instances, par­
ticularly referring t? the States C?f 
Wyoming and Flonda. Your ordi­
nance is very similar in form to the 
oridnances questioned in both Wyom­
ing and Florida, and the general laws 
governing the same are very like unto 
the laws of our own state. 

The case of Town of Green River v. 
Fuller Brush Co., 65 Fed. Rep. (2) 
112, originated in the District Court 
of Wyoming and was carried on up 
to the Circuit Court of Appeals. This 
case seems to be the last word as far 
as the Federal Court is concerned and, 
in short, the Federal Court held that 
such an ordinance came within the 
police powers of the city administra· 
tion, was constitutional and valid. 

A subsequent case appears in W yom­
ing, that of Town of Green River v. 
Bunger, 58 Pac. (2) 456. The opinion 
in this case is very exhaustive and is 
a review of practically ali litigation on 
the subject in the varie>us states of our 
Nation and holds that the ordinance is 
constitutional and valid. 

Florida, in the recent case of Pryor 
v. White, 180 So. 347, as late as April 
6, 1938, holds a contrary view, voicing 
the opinion that the soliciting of orders 
is not so much of a public nuisance but 
rather, on the contrary, is a restraint 
of trade. The general opinion of the 
states, however, seems to be in line 
with the case of Town of Green River 
v. Fuller Brush Company, on the theory 
that the calling of peddlers, hawkers, 
etc., without invitation, is a nuisance; 
that it opens up a field for the com­
mission of criminal offenses, and de­
stroys the sanctity of the home and 
comes properly within the police power 
as to regulation. 

The question of such an ordinance 
also came up in the case of ex parte 
Hartman, 76 Pac. (2) 709, a California 
case, and sustains the ordinance. 

Section 4955, R. C. M. 1935, pro­
vides: 

"A city or town is a body politic 
and corporate, with the general pow­
ers of a corporation, and the powers 
specified or necessarily implied in this 
chapter, or in special laws heretofore 
enacted." 

This section, together with Section 
4958, constitutes the general welfare 
clause and under this general welfare 
clause' it is well established that in 
the absence of statutory prohibition 
the city, in the exercise of its police 
powers, may establish all suitable ordi­
nances for the administering of the 
government of the city, the main­
tenance of peace and order and the 
preservation of the health of the in­
habitants. 

McQuillin on Municipal Ordinances, 
Section 434; 

Crum v. Bray, 121 Ga. 709, 47 
S. E. 686. 

Police power is very broad and com­
prehensive and is exercised to promote 
the health, comfort, safety and general 
welfare of society. 

In re Jacobs, 98 N. Y. 98, 50 Am. 
Rep. 636. 
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Section 5039.24, R. C. M. 1935, pro­
vides for the powers of city councils, 
gives them the power to prevent acts 
and conduct calculated to disturb the 
public peace or acts and conduct which 
are offensive to public morals. Section 
5039.32 gives the city council the power 
to define and abate nuisances. 

A city is a political subdivision of 
the state, a creature of statute, vested 
with such legislative powers as do not 
contravene with the Constitution or 
statutory provisions, and on attack of 
any of its ordinances on the ground of 
constitutionality, its validity should be 
upheld, if it is possible to do so; prima 
facie its validity is to be presumed and 
all doubts resolved in its favor. 

State v. Stark, 100 Mont. 365, 368, 
369. 

I would say that the ordinance in 
question is not repugnant to constitu­
tional or statutory provisions; that it 
is fair, impartial and consistent with 
recent general legislation. 

Opinion No. 334. 

Public Welfare--Counties-Loans­
General Relief. 

HELD: A county welfare board 
may not make a grant of general relief 
on condition the amount granted be 
repaid to the county. A county may 
not loan county funds. 

September 21, 1938. 
Mr. Cedor B. Aronow 
County Attorney 
Shelby, Montana 

My Dear Mr. Aronow: 

You have requested an opinion as to 
whether or not the County Clerk and 
Recorder, or the County Welfare 
Board, has authority to make a grant 
of general relief on condition that the 
sum granted be repaid. You advise 
that a resident of your county had been 
granted and paid general relief over a 
period of time; that he was then given 
employment by the county and the 
Clerk and Recorder required him to 
refund from his monthly check a cer­
tain sum until the whole amount re­
ceived by him as general relief was 
repaid. 

This office has had numerous com­
plaints that relief recipients were com-

pelled by the county to repay relief 
grants. In at least one county, relief 

u"' 6,anted eligible recipients on con­
dition that repayment would be made, 
and, when the recipient received tem­
porary employment, he was required 
by the county welfare board to repay 
the amount granted. In these in­
stances, the highest amount was $4.50 
and the lowest 45 cents. 

There is no provision of the Welfare 
Act which makes provision for the 
repayment of general relief grants. 
Nor is there any provision giving au­
thority to the county welfare board to 
require repayment of grants made un­
der Part II of Chapter 82, Laws, 1937, 
General Relief. We do, however, find 
such authority under other parts of 
the Act. 

Section IX of Part III, Old Age 
Assistance provides that if at any 
time during the continuance of old age 
assistance the recipient becomes pos­
sessed of property or income in excess 
of the amount enjoyed at the time of 
the grant, he shaH immediately notify 
the county department and the county 
department may, upon inquiry, either 
cancel the assistance granted, or vary 
the amount thereof. It further pro­
vides that any excess assistance paid 
shall be recoverable as a debt due the 
state or county. A similar provision 
is found in Part V, Aid to Blind. 
(Section XII.) 

If the legislature intended that as­
sistance grants under Part II, General 
Relief, should be repaid by the re­
cipient, it would have so provided. 
Not having made such provision, it 
must be assumed that it was not the 
intention of the legislature that those 
persons to whom general relief was 
granted should be required to repay 
the amount granted. 

The transactions mentioned herein 
are nothing more or less than loans 
by the county. That a county may 
not engage in the business of loaning 
money is clear. 

It is, therefore, my opinion that a 
county board of public welfare has no 
authority to make a grant of general 
relief on condition that the recipient 
repay the amount granted at some 
future time. It follows, of course, that 
neither the Clerk and Recorder nor 
any other county officer may loan any 
county funds for any purpose whatso­
ever on condition that the same be 
repaid. 
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