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the board of county commissioners was 
limited in its investigation of the suffi­
ciency of a petition for the removal of 
the county seat to a comparison of 
the names appearing thereon with the 
poll books to ascertain whether the 
signers were voters. The court said 
(p. 274): 

"The authority to go beyond the 
poll-books and assessment-roll to 
ascertain whether the petition is 
signed by a sufficient number of per­
sons is not granted in express terms; 
neither can it be implied from the 
power which is granted. On the con­
trary, the language of section 2852 
indicates a purpose to confine the 
board to the particular sources of in­
formation mentioned, as they appear 
in the public records of the county." 

In view of the foregoing opinion on 
the first question submitted, an opinion 
upon the other two questions may not 
be necessary. We think the purpose 
of the requirement that the petition 
be presented to the board of county 
commissioners at least sixty days prior 
to any action thereon, as provided by 
Section 4369, R. C. M. 1935, was to 
give the county commissioners time 
to test the petition in the manner pro­
vided by Section 4370 Id., and we are 
therefore of the opinion that this ques­
tion should be answered in the affirma­
tive. We are also of the opinion that 
the county commissioners may employ 
such help as is necessary to assist 
them in checking such petition and that 
they are not required to do such check­
ing- personally, in the absence of stat­
ute specifically requiring them to do 
so. There may be many reasons why 
the county commissioners may not be 
able to do such checking personally. 

Opinion No. 33l. 

Counties - Classification - Offices and 
Officers-Elections-Auditor, 

Term of Office. 

(Supplementing Opinion 327, Vol. 17) 
HFLD: In counties of the Fourth 

Class under Section 4741, R. C. M. 
1935, the Board of County Commis­
sioners, proceeding under Section 4742, 
R. C. M. 1935, create and bring into 
existence the office of County Auditor. 

2. The office of County Auditor shall 
be filled at the general election follow. 

ing the creation of the oBice. The terJII 
shall be for two years. 

3. The method of nomination shall 
be by petition or names may be written 
in on the regular ballots. 

September 2, 193~. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

Dear Mr. Anderson: 

Supplemental Opinion to Opinion 
No. 327, with reference to County 
Auditor and Elections. 

Opinion No. 327 in error referred to 
Section 621 Revised Codes of Mon­
tana, 1935, which should have been 
Section 615, Revised Codes of Mon­
tana. 1935. 

As this office views the situation, the 
County of Lewis and Clark, upon the 
designation by the County Commis­
sioners at the regular September meet­
ing, will be entitled to a county audi­
tor. Under the Proclamation of the 
Governor, calling the general election 
for the year 1938, counties entitled to 
a county auditor shall elect such officer. 
The time for nominations for officers 
at primary elections is past. 

Section 612, Revised Codes of Mon­
tana, 1935, provides for a convention 
being called to nominate candidates; 
a convention by the different political 
parties. 

Section 621 provides that at such 
convention a committee may be dele­
gated the power to fill vacancies, etc. 
In any event there has been no con­
vention called for the purpose of mak­
ing nominations; no committee ap­
pointed, and further, it has been held 
by our courts that the convention sys­
tem referred to in Chapter 64 is ap­
plicable only to special elections and 
that the primary election law is ap­
plicable to general elections. (State ex 
reI. Reibold v. Duncan, 55 Mont. 380.) 
In the above mentioned case, the ques­
tion involved was: "Did the adoption 
of the General Primary Law (Laws 
1913, p. 570) operate to repeal in their 
entirety all prior existing laws which 
governed the nomination of candidates 
for public office?" And the court uses 
the following- expression at page 381: 

"It cannot be doubted that to the 
full extent to which the primary law 
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was intended to operate, all original 
nominations must be made by direct 
vote of the electors at the primary 
nominating election. In theory, this 
Act recognizes the right of the dif­
ferent groups of electors to maintain 
their respective party organizations, 
and to be represented at the polls 
by nominees of their own political 
faith. The dominating- purpose of 
the Act is to assure to every elector 
an opportunity to participate directly 
in the selection of candidates for pub­
lic office, afford the protection of 
public supervision of the election ma­
chinery, and secure the right of free 
expression of opinion by the applica­
tion of the safeguards of the Aus­
tralian ballot system. But no pro­
vision is made for a primary election 
to nominate candidates to be voted 
upon at special elections; on the con­
trary, the terms of the Act are made 
applicable to nominations to be voted 
on at general elections only. Section 
2 declares: 'On the seventieth (70) 
day preceding any general election 
(not including special elections to 
fill vacancies, municipal elections in 
towns and cities, irrigation district 
and school elections) at which public 
officers in this state and in any dis­
trict or county are to be elected, a 
primary nominating election shall be 
held in accordance with this law,' etc. 

"Since the primary election under 
public control is the very essence of 
the Act, it must follow that, in failing 
to make provision for such election 
to nominate candidates to be voted 
upon at special elections, the law­
makers intended that the Act in its 
entirety should be construed as lim­
ited in its operations to the nomi­
nations of candidates to be voted for 
at general elections, and that every 
section should be read with this con­
struction in mind. Under any other 
view we would find ourselves con­
fronted with a repeal of all existing 
statutes governing nominations, and 
no provision whatever made for the 
nomination of candidates to be voted 
for at special elections." 

Therefore, it is the opinion of this 
office, as stated in Opinion No. 327, that 
candidates for election of county audi­
tor in your county must comply with 
Section 615, Revised Codes of Mon­
tana, 1935, or have their names written 
in. We can see that there may be a 

discrepancy here also by reason of 
the fact that the number of signatures 
on the petition must not be less than 
five per cent (5%) of the number of 
votes cast for the successful candi­
date for the same office at the next 
preceding election. But in the case of 
your county there was no such office 
at the next ·preceding- election. So, to 
comply with this provision, it is our 
opinion that the petition should con­
tain signatures of at least five per cent 
(5%) of the number of votes cast for 
the office having had charge of the 
same nature of work; for instance, the 
Clerk and Recorder. 

Opinion No. 332. 

Agriculture, Department of - Grain -
Track Buyers-License Fees­

Interstate Commerce. 

HELD: Track buyers who buy 
wheat in this state for shipment to 
another state are engaged in interstate 
commerce and are not subject to state 
regulation such as license fee as a con­
dition precedent to their engaging in 
such business. 

September 12, 1938. 
Mr. J. T. Kelly 
Chief, Division of Grain Standards & 

Marketing 
The Capitol 

Dear Mr. Kelly: 

You have asked whether a person 
who does not own or operate an ele­
vator or warehouse in Montana and 
does not have an office in the state, 
but who bids to country elevators for 
wheat delivered on the track, meaning 
a price paid at elevator point, is re­
Quired to procure a license in order 
to carryon such business in the state. 

Section 3589, R. C. M. 1935, pro­
vides: 

·'Every person or persons, firm, co­
partnership, corporation, or associa­
tion of persons, operating- any public 
warehouse or warehouses, and every 
track-buyer, dealer, broker, commis­
sion man, person or association of 
persons merchandising- grain in the 
state of Montana, shall, on or before 
the first day of July each year, pay 
to the state treasurer of Montana, a 
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