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are prescribed by law: To represent 
the county and have the care of the 
county property, and the manage
ment of the business and concerns of 
county in all cases where no other 
provision is made by law." 

The Constitution of Montana, Sec
tion IS, Article III, makes the use of 
water a public one, and the case of 
Donich v. Johnson, 77 Mont. 229, 
says: 

"* * * This constitutional provision 
declares, among other things, that the 
use of sites for reservoirs necessary 
for collecting and storing water shall 
be a public one and should receive 
a broad construction to the end that 
flood waters which would otherwise 
go to waste could be conserved for 
the purpose of making the arid lands 
of the state productive." (See also 
75 Mont. 401.) 

The Donich case continues: 

,,* * * Between irrigating seasons 
the water of Montana's numerous 
streams mostly goes to waste, and 
generally speaking, in high-water 
time, which usually is in June, tre
mendous quantities of flood waters 
run away without serving any useful 
purpose. The construction and main
tenance of secure reservoirs for the 
conservation of these waters, there
fore, is of very high public import
ance." 

Therefore, it is my opinion that be
cause of the mandate implicit in the 
Constitution that irrigating water be 
preserved for the benefit of the farm
ers and land owners of the State of 
Montana; and because of the great 
public interest in reclamation of the 
arid lands of Montana, it is the duty 
of the county, as a political subdivision 
of the state, to make every effort to 
store and preserve irrigation water for 
the benefit of the citizens of that coun
ty. where either feasible or possible. 

Therefore, the county commission
ers, when in the exercise of their dis
cretion they deem it advisable to ex
change lands for aiding in the con
struction of water conservation proj
ects, may do so. It is further my 
opinion that the use of county lands 
for a reservior to store water is a 
legitimate use, and that the county 
commissioners are authorized to de-

vote county lands to that use. How
ever, the county commissioners may 
not donate county lands, and, there
fore, the arrangement with the Water 
Conservation Board should be one 
which retains the title to the flood 
lands in the county, but permits the 
\Vater Conservation Board to use the 
land as a reservoir for the storage of 
water. 

Opinion No. 326. 

Taxation-Refund, Taxes Erroneously 
Paid. 

HELD: The remedy for refund of 
taxes erroneously paid is under pro
visions of 2222, R. C. M: 1935. 

2. The County must refund the en
tire amount of taxes erroneously paid 
and look to legislative action to ap
propriate the amount distributed to 
the state. 

August 24, 1938. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana. 

Dear Mr. Anderson: 

You request our opinion upon the 
following: Land has been erroneously 
assessed by the officials of Lewis and 
Clark County for a period of eight 
years, and taxes have been paid. The 
mistake was just discovered. You ask 
whether or not it is a case in which a 
portion of the tax should be refunded, 
and, if so, what would be the pro
cedure. 

Section 2222, R. C. M. 1935, provides 
for a refund, by the county treasurer 
upon the order of the board of county 
commissioners, of taxes paid more than 
once. The said section also provides 
that the state's portion of such tax, 
interest and costs may be refunded to 
the county, and the state auditor must 
draw his warrant therefor in favor of 
the county. This particular section is 
adopted from Section 3804 of the Cali
fornia Political Code. It has been 
passed upon in the case of First Na
tional Bank v. Sanders County, 85 
Mont. 450, wherein our supreme court 
held that portion of Section 2222 afore
said, as far as it provides that the state 
auditor must draw his warrant for the 
state's portion of said taxes, is in-
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operative for the reason that the audi
tor was prohibited by law from draw
ing a warrant in the absence of legis
lative appropriation. 

In the recent case of Christofferson 
v. Choteau County, 105 Mont. 577, 
585, pratcically the same question came 
before our supreme court, in which 
decision the court refers to Pacific 
Coast Co. v. Wells, 134 Cal. 471, 66 
Pac. 657, 658, as being a case largely 
in point in that a taxpayer voluntarily 
paid the taxes, including taxes levied 
on an erroneous assessment. Applica
tion was made to the board of super
visors, who directed the refund of the 
amount of the tax erroneously paid. 
The auditor refused to make payment, 
and. the action was to compel him to 
make it. The statute then obtaining 
in California was not unlike our own. 
In the California case, as in the case 
of Christofferson v. Choteau County, 
the court reviewed and adhered to the 
decision of a previous case, that of 
Hayes v. County of Los Angeles, 99 
Cal. 74, 33 Pac. 766, in which case the 
owner had been assessed with the 
property and had paid the taxes. The 
same property was assessed to a third 
party through error, and taxes al
lowed to go delinquent. The property 
was sold for delinquent taxes and cer
tificate of purchase assigned. The as
signee discovered that the sale had 
been on a double assessment and void, 
anel he applied to the board of super
visors for an order refunding the 
money. The board refused the order, 
and the court held that the order 
should have been made, and that the 
word "may" meant the same as "shall." 
The foIlowing language is used in the 
opinion: 

"I t had. often occurred, prior to the 
amendment to the Code above quoted, 
that by accident or oversight, prop
erty was twice assessed, and the taxes 
twice coIlected. Yet the obstacles in 
the way of a recovery of the taxes 
thus improperly collected were so 
numerous and perplexing, that the 
remedy for the recovery was scarcely 
worth pursuing. That the object of 
the statute was to obviate these diffi
culties, and provide a means for the 
recovery of moneys collected by mis
take, anrl to which the county and 
state have neither a moral nor legal 
right, is apparent. * * * Section 3804 
was enacted to do justice in a class 

of cases where, but for its provisions, 
the application of the doctrine of 
caveat emptor would work a hardship 
to citizens who had paid money which 
it was inequitable for the county to 
retain." 

Our court then goes on in Christof
ferson v. Choteau County, supra, as 
follows: 

'\Ve are in accord with the rule 
above announced. The effect of this 
statute, in so far as it remains in force, 
is to avoid, where properly applicable, 
the harsh common-law rule recog
nized by the courts in proper cases 
prohibiting the recovery of a tax 
where voluntarily paid." 

Our court goes on in its Op1l11On, 
calling our attention to the fact that in 
reversing the judgment and ordering 
the board of county commissioners to 
allow the claim, that it had not over
looked the decision of this court de
claring that portion of the section un
constitutional with reference to refunds 
by the state auditor to the county 
treasurer under Section 2222, as de
cided in Yellowstone Packing & P. 
Co. v. Hays, 83 Mont.!. 

In short, our court, in the aforesaid 
case. has told us that Section 2222 is 
the proper procedure and that the 
county treasurer must pay. As to the 
recourse of the county treasurer against 
the state treasurer for moneys already 
distributed, that would have to be gov
erned by legislative act. 

Opinion No. 327. 

Counties - Classification - Offices and 
Officers-Elections-Auditor, 

Term of Office. 

HELD: In counties of the fourth 
class under Section 4741. R. C. M. 1935. 
the Board of County Commissioners, 
proceeding under Section 4742, R. C. M. 
1935, create and bring into existence 
the office of County Auditor. 

2. The office of County Auditor shall 
be filled at the general election follow
ing the creation of the office. The term 
shall be two years. 

3. The method of nomination shall 
be by petition or names may be written 
in on the regular ballot. 
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