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Feburary 2, 1937. 

Mr. George J. Allen 
County Attorney, Park County 
Livingston, ;\10ntana 

My dear l\Ir. Allen: 

You have submitted to this office, 
a request for an opinion upon the fol
lowing statement of facts. 

Taxes became delinquent on certain 
real estate for the year 1932, and on 
July 17, 1933, the property was sold 
to Park County for delinquent taxes. 
On December 17, 1935, the county as
signed. a tax certificate, upon pay
ment of delinquent taxes, for the years 
1932, 1933, 1934 and 1935, and the 
first installment for 1936. Assignee has 
given the sixty days required notice 
for the purpose of obtaining tax deed, 
and is demanding the tax deed from 
the county treasurer. 

Section 2201 R. C. M., 1931, made pro
vision for the redemption of the prop
erty within thirty-six months from the 
date of purchase, or at any time prior 
to the application for a deed. 

Section 2201 R. C. M., 1935, amended 
that section by adding an additional 
provision. The purpose of the amend
ment was to give additional time for 
redemption, with a maximum period 
of five years. However, this amend
ment did provide that no tax deed 
should issue in less than five years 
from the date of purchase, providing: 

First: That not more than four 
years taxes were delinquent. 

Second: Provided the applicant 
had not paid to the county treasurer 
taxes for the second and/or any sub
sequent year. 

In the statement of facts submitted 
this office, it appears that more than 
four years taxes are delinquent, and 
second, that no second or subsequent 
year of delinquent taxes has been paid. 
This amendment acts in the character 
of a forfeiture and penalty, and, inas
much as the owner has permitted more 
than four years taxes to be delinquent, 
this property is not now entitled to 
the advantages that would otherwise 
accrue to it from the amendment, and 
it follows, that at this time, such 
property is subject to tax deed, and it 
is the duty of the county treasurer to 
issue a tax deed to this applicant. 

Opinion No. 32. 

Counties-County Commissioners
Nepotism. 

HELD: County commissioners are 
not prohibited from purchasing gaso
line, oils, etc., and having cars and 
machinery repaired and serviced in a 
shop or garage operated or owned by 
a son of one of the commissioners. 

February 2. 1937. 
Mr. Harold G. Dean 
County Attorney, Sanders County 
Thompson Falls, Montana 

My dear Mr. Dean: 

You have submitted to this office for 
an opinion the following two· ques
tions: 

First: Can the Board of County 
Commissioners legally purchase gaso
line, oil, tires and cars from the Heater 
& Heater Garage, operated by the 
sons of a member of the Board of 
County Commissioners? 

Second: Can the Board of County 
Commissioners have the county cars 
serviced and repaired in the Heater 
Garage, operated by two sons of a 
member of the Board of County Com
missioners? 

Answering question one of your in
quiry, it appears that the nepotism 
laws have no application to that situa
tion. Those laws only apply to the 
appointing of relatives to an office of 
trust or emolument. 

Answering your second question, a 
different situation arises. 

Section 456.2, R. C. M. 1935, pro
vides: 

"It shall be unlawful for any per
son or any member of any board, 
bureau or commission, or employee 
at the head of any department of this 
State or any political subdivision. 
thereof to appoint to any position of 
trust or emolument any person or 
persons related to him or them or 
connected with him or them by con
sanguinity within the fourth degree, 
or by affinity within the second de
gree." 
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Section 456.3 provides: 

"Any public officer or employee, or 
any member of any board, bureau or 
commission of this state or any po
litical subdivision thereof who shall, 
by virtue of his office, have the right 
to make or appoint any person to 
render services to this state or any 
subdivision thereof, and who shall 
make or appoint to such services or 
enter into any agreement or promise 
with any other person or employee, 
or any member of any board, bureau 
or commission of any other depart
ment of this state or any position 
any person or persons related to him 
or them, or connected with him or 
them by consanguinity within the 
fourth degree, or by affinity within 
the second degree, shall thereby be 
guilty of a misdemeanor and upon 
conviction thereof shall be punished 
by a fine of not less than fifty dollars 
nor more than one thousand dollars, 
or by imprisonment in the county jail 
for not less than six months, or by 
both such fine and imprisonment." 

Although Perry A. Heater, Sr., is a 
member of the Board of County Com
missioners in your county, it is not Mr. 
Heater who has the power of appoint
ing or the authority to give his sons 
a position of emolument; it is the 
Board of County Commissioners that 
has that power. The statutes quoted 
ab~)V~ have reference only to the ap
pOIl1t1ve power, and these statutes are 
not sufficiently broad to prohibit a 
relative of a member of the Board from 
receiving employment from the Board. 

It has been held that these nepotism 
statutes are to be liberally construed. 

Mr. Heater. as an individual member 
of the Board has no power or authority 
whatsoever. It is not Mr. Heater but 
it is the Board of County Corn'mis
sioners who authorizes the Heater 
Garage to perform these services. 

The problem that has confronted you 
has been adjudicated in the case of 
State ex reI. Kurth v. Grinde, 96 Mont. 
608. 

I t is therefore my opinion that the 
Board of County Commissioners is not 
prohibited from purchasing gasoline, 
etc., and having cars and machinery 
serviced and repaired in the Heater 
Garage, which is operated by the sons 
of the Board of County Commissioners. 

Opinion No. 33. 

Taxation-Tax Deeds- Redemption, 
Right of Counties. 

HELD: The former owner of tax 
deed lands, is not entitled to redeem 
by payment of amount for which 
struck off to County at tax sale, where 
he, or a third person, was an interven
ing- owner. 

The original owner of lands sold 
to the County for taxes. has no rights 
under Section 2235, R. C. M., 1935. 

February 3, 1937. 

H. R. Bjorklund 
Clerk and Recorder and 

Clerk of the Board of County Com
missioners 

Valley County 
Glasgow, Montana. 

My dear Mr. Bjorklund: 

You have submitted to this office, 
an opinion rendered by your County 
Attorney, Mr. Thos. Dignan, regard
ing certain tax deed lands and asking 
that his opinion be passed upon by 
this office. 

It appears that Valley County took 
a tax deed for certain lands, January 
31, 1928 for the sum of $911.00, delin
quent taxes. September 17, 1928, Valley 
County entered into an agreemnt with 
Martin A. Lien to sell these lands for 
the sum of $911.00. and at the time 
received a cash payment of $182.00, the 
balance to be paid in four annual in
stallments. Mr. Lien defaulted in his 
payments, having paid only the initial 
installment, but he did pay taxes upon 
this property for the year 1929. 

April 3. 1935, the Board of County 
Commissioners cancelled the contract 
held by Mr. Lien. Taxes have been 
assessed against the lands for the 
years 1930 to 1934, inclusive. January 
7, 1937. Mr. Lien as former owner of 
the property applied to the Board of 
County Commisioners to purchase 
these lands. 

The question is, should Mr. Lien, as 
former owner of the lands, in addition 
to the payment of $911.00, also be re
quired to pay the taxes assessed against 
the lands between September 17, 1928 
and April 31, 1935. 

The Board of County Commission
ers sold said land to 11r. Lien under 
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