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a special statute, it must prevail over 
the general law above quoted, to the 
extent that it conflicts therewith. A 
city or town derives its power from 
the legislature. Inasmuch as the legis
lature has seen fit to expressly with
hold or withdraw the power of mu
nicipalities to collect license fees from 
barbers for police regulation, they may 
not do so. While it is not our function 
to discover the reason for enactments, 
the legislature perhaps felt that the 
police regulation by the state was 
sufficient and that not more than one 
license fee should be collected for such 
regulation. 

Our Supreme Court, in interpreting 
Section I, Article XII of the Montana 
Constitution, has held that a city may 
not raise revenue for general municipal 
purposes by the imposition of license 
taxes. 

Johnson v. City of Great Falls, 38 
Mont. 369, 99 Pac. 1059; 

State ex reI. City of Bozeman v. 
Police Court, 68 Mont. 435, 219 Pac. 
810; 

State ex reI. City of Bozeman v. 
Nelson, 73 Mont. 147, 153, 237 Pac. 
528. 

For the reasons above stated, it is 
my opinion that cities and towns may 
not collect license fees from barbers. 

Opinion No. 315. 

Counties-County Commissioners
Mileage. 

HELD: County commissioners are 
entitled to mileage for one trip only, 
for each session of the board of county 
commissioners. (The rate is 10¢ per 
mile. See opinion of the Attorney 
General, No. 306. Vol. 17.) 

Hon. 'vV. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown: 

August 3. 1938. 

You have submitted to this office, 
for my opinion. the following ques
tions: 

"I. May the members of the board 
of county commissioners charge mile-

age in travelling to and from sessions 
of board meetings each day thereof? 

"2. What mileage should be al
lowed members of the board of coun
ty commissioners in travelling to and 
from sessions of board meetings?" 

Originally, the above questions were 
controlled by Section 347, L. 1879. 
Section 347 allowed mileage at the 
rate of 1O¢ per mile. Section 756, L. 
1887, amended Section 347 by increas
ing the mileage to 20¢ per mile. Sec
tion 4222. R. C. M. 1935, amended 
Section 755, supra, by fixing the mile
age at 1O¢ per mile and the law has 
remained the same ever since. When 
the mileage rate was first established. 
comparatively few counties existed, 
and in many instances county com
missioners were compelled to travel 
longer distances than now. Travel 
was had either by train or horse, and 
it was impossible for a county commis
sioner who lived a great distance from 
the county seat to return to his home 
each day. As originally enacted, un
der the conditions then existing, the 
law did not contemplate that the board 
members would return to their homes 
except at the end of the session. The 
original concept of the law has not 
been changed. 

We are in accord with former Attor
ney Generals' opinions holding that 
board members are entitled to mileage 
for one trip only to a session of the 
board of county commissioners. 

Vol. 5, Opinions of the Attorney 
General, p. 592; 

Vol. 8, Opinions of the Attorney 
General, p. 43; 

Vol. 8, Opinions of the Attorney 
General, p. 48. 

The opinion found in Volume II, 
Opinions of the Attorney General, p. 
261, is not in conflict with these early 
opinions. Since the rendition of said 
opinions the legislature has not seen 
fit to further act upon the matter. 
The failure of the legislature to act, 
while not controlling, is persuasive as 
to the correct conclusion of these 
earlier opinions, particularly when they 
have been acted upon and followed for 
such a lengthy period of time. 

It will be noted that the county com
missioners are entitled to IO¢ per mile 
for mileage for distance necessarily 
travelled to and from attendance at 
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Board meetings (4464), and 7¢ per 
mile while inspecting roads and per
forming similar duties (4884). While 
attending board meetings the members 
receive no other compensation than 
their mileage and per diem. While 
inspecting roads and performing simi
lar duties (1632), in addition to the 
per diem and mileage, necessary ex
penses are allowed. In other words, 
the extra mileage received by the mem
bers of the board of county commis
sioners while attending sessions will 
compensate them, to some extent at 
least, for necessary living expenses 
occasioned while remaining at the 
county seat during the session. 

Your other question has been passed 
upon by our Opinion No. 306, Volume 
17, Opinions of the Attorney General. 
Therefore, it is my opinion that a 
member of the board of county com
missioners is entitled to mileage for 
one trip only in attending a session 
of the board. (Opinion No. 306, Vol. 
17, Opinions of the Attorney General. 
interprets the law as allowing 10¢ per 
mile.) 

Opinion No. 316. 

Elections-Bonds-High School 
Districts. 

HELD: An election to bond a high 
school district must be separate from 
the general election for county and 
state officers. 

August 5, 1938. 

Mr. W. G. Gilbert 
Deputy County Attorney 
Dillon, Montana 

Dear Mr. Gilbert: 

You have asked if an election to rond 
a high school district in Beaverhead 
County can be held at the same time. 
and with the same election judges and 
clerks, as the general election, or if it 
is necessary to call a special election. 

After the trustees have decided to 
undertake a Public Works Program 
as provided by Section 1301.1, Revised 
Codes of Montana, 1935. as amended 
by Chapter 16, Laws 1937, they are 
"vested with the power and authority 
to issue and negotiate coupon bonds on 
the credit of the high school districts 
in conformity with and for anyone or 
more of the purposes provided in exist· 

ing statutes, or statutes that may here
after be enacted." (Section 1301.3.) 
And "all the laws of this state govern
ing the issuance and sale of bonds by 
school districts, the levying of taxes 
for the payment of the principal and 
interest thereof and payment and re
demption thereof, insofar as the same 
are applicable and not in conflict with 
any of the provisions of this act. shall 
apply to and govern all bonds issued 
under the provisions of this act." 
(Section 1301.4.) 

It is evident that insofar as the 
procedure for the issuance of bonds 
is concerned, a high school district is 
treated substantially the same as a 
common school district except when 
the provisions of Chapter 119 of the 
Political Code specifically conflict. 

The general provisions for school 
district bonds are found in Chapter 115 
of the Political Code, Section 1224.13 
of which provides for the conduct of 
the election. Section 1224.13 is as 
follows: 

"The bond election shall be con
ducted in the manner prescribed for 
the election of school trustees and 
return shall be made and canvassed 
in a similar manner." 

Article XI, Section 10 of the Mon
tana Constitution, declares: "The leg
islative assembly shall provide that all 
elections for school district officers 
shall be separate from those elections 
at which state or county officers are 
voted for." 

Then, if school officers, including 
school trustees, must be voted for at 
a separate election from that at which 
state or county officers are voted for, 
and if the bond election shall be con
ducted in the manner prescribed for 
election of school trustees, it is my 
opinion that the bond election must be 
separate from the general election and 
it will be necessary for the trustees 
of the high school district to call a 
special election. 

Opinion No. 317. 

Public Welfare-Counties-Warrants. 

HELD: The State Department of 
Public Welfare has available funds to 
meet the counties' needs for general 
relief. It is mandatory that the state 
make grants-in-aid for general relief 
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