
OPINIONS OF THE ATTORi\EY GENERAL :m 

No. 2294, under existing economic 
conditions in Northern Montana, has 
not been sufficient to meet the bond 
payment. In order that this question 
may be clarified we should appreciate 
your opinion as to the legality of 
such payments." 

The Women's Residence Hall at 
Northern Montana College was con­
structed under authority granted by 
Chapter 80 of the Political Code, Sec­
tions 836.1-836.6, R. C. M. 1935. It 
appears to have been the intention of 
the legislature that the state should 
not be obligated for the payment of 
the cost of construction of residence 
halls and that such cost should be 
paid from the net rents and income 
from such halls. Section 836.4 pro­
vides: 

"No obligation created hereunder 
shall ever be or become a charge 
against the State of Montana but all 
such obligations, including principal 
and interest, shall be payable solely: 

"(a) From the net rents and in­
come pledged. * * *" 
Section 836.6 provides further: 

"No state funds shall be loaned or 
used for this purpose. This shall not 
apply to funds derived from the net 
rents and income of residence halls 
now or hereafter owned by the State 
of Montana." (Emphasis ours.) 

The question you have submitted is 
whether operating expenses such as 
heat, light, power and water may be 
paid out of other funds than the in­
come of the residence halls, thus leav­
ing a larger income to apply to cost 
of construction. It is true House Bill 
No. 168, Laws of 1937, pages 631, 634, 
does appropriate, for salaries and ex­
penses to the Northern Montana Col­
lege,. the sum of $59,000. It is also true 
that such appropriation is used to pay 
the operating expenses to the other 
units of the college. Section 836.1 Id., 
however, requires that the operating 
expenses of the residence halls be paid 
from the income. This section reads: 

"The state board of education is 
authorized to: * * * 

"(b) Rent the rooms in such resi­
dence halls and provide board to the 
students, officers, guests, and em-

ployees of said institution at such 
rates as will insure a reasonable ex­
cess of income over operating ex­
penses." (Emphasis ours.) 

J f the board could use the appropria­
tion for expenses to pay the operating 
cost of the residence halls constructed 
under authority of the above mentioned 
sections, the state would be paying the 
cost of construction indirectly, con­
trary to Section 836.4 ld. Further­
more, Section 836.1 requires that oper­
ating expenses be deducted from the 
income and the excess applied to cost 
of construction. In other words. it is 
impossible for me to read the sections 
above cited without reaching the con­
clusion that the net income and not 
the gross income must be applied to 
cost of construction. 

For the reasons stated, it is my 
opinion that the operating expenses, 
such as heat, light, power and water, 
may not be paid out of the appropria­
tion for expenses made by the Twenty­
fifth Legislative Assembly, but that 
they must be paid out of the income 
from the residence hall. 

Opinion No. 311. 

Officers-Counties-County Agent­
County Officers-Mileage. 

HELD: I. A County Agent is not 
a county officer. 

2. A County Agent is entitled to 
collect mileage at the rate of ten cents 
per mile. 

3. Section 4884. R. C. M. 1935, as it 
applies to "other persons who may be 
entitled to mileage," is unconstitutional. 

August 2, 1938. 
Mr. Harold G. Dean 
County Attorney 
Thompson Falls, Montana 

My Dear Mr. Dean: 

The county commissioners of San­
ders County have fixed the mileage of 
the county agent at five cents (5¢) 
per mile. You have asked whether 
such action is a violation of Section 
4884, Revised Codes of Montana, 1935. 

Section 4884 provides: 

"Mileage of all officers. Members 
of the legislative assembly, state offi-
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cers, county officers, township offi­
cers, jurors, witnesses, and all other 
persons, except sheriffs, who may be 
entitled to mileage shall be entitled 
to collect mileage at a rate of not to 
exceed seven cents (7~) per mile for 
the distance actually traveled, and 
no more." 

First it must be determined whether 
a county agent is a county officer. 

"A county officer is a public officer 
who fills the position usually pro­
vided for in the organization of coun­
ties in county government and is 
selected by the county to represent 
it continuously and as a part of the 
regular and permanent adminisrta­
tion of public power in carrying out 
certain acts with the performance of 
which he is charged in behalf of the 
public." (Coulter v. Poole, Calif. 201 
Pac. 120.) 

Another definition is given in 
Words and Phrases 2d Series, 1100: 

"An officer of the county is one by 
whom the county performs its usual 
political functions, its functions of 
government." 

In my opinion the term "county 
officer" refers to the constitutional 
county officer whose duties are co­
extensive with the county and who 
performs the political functions of gov­
ernment. Tested by such measure, the 
county agent is not a county officer. 
(See State v. Miller (Neb.), 178 N. W., 
846; Cliner v. State (Ark.), 41 S. W. 2d, 
768.) But though a county agent is 
not a county officer. he is required to 
travel from place to place in the county 
in the course of his duties. He is 
certainly entitled to be recompensed 
for his expenditures incurred in this 
way. Therefore, a county agent would 
be included in the clause "all other 
persons, except sheriffs, who may be 
entitled to mileage." 

Having determined that a county 
agent is not a county officer, but is 
entitled to mileage, it only remains to 
ascertain the rate per mile. Section 
4884, supra. sets the rate at seven cents 
(7¢), but in the case of Coolidge v. 
Meagher, 100 Mont. 172, the Montana 
Supreme Court had occasion to ex­
amine Section 4884, supra, and an­
alyzed that section as follows: 

"Chapter 16, Laws of 1933, Section 
I, is purported to amend Section 
4884, Revised Codes of 1921, which 
fixed the mileage of all state, county, 
and township officers, 'jurors, wit­
nesses, and other persons who may 
be entitled to mileage' at ten cents; 
the amendment merely reduced the 
mileage to seven cents; otherwise the 
old law was copied into the new. The 
title to the chapter, however, in su 
far as material here, declares it to 
be 'An Act to Amend Section 4884 
of the Revised Codes of Montana, 
1921, Relating to Mileage of All 
Officers.' Had the title merely given 
the section it was intended to amend, 
it would, perhaps, have been suf­
ficient to withstand the charge that 
it violated the constitutional provision 
(Sec. 23, Art. V) that the subject of 
every Act shall be clearly expressed 
in the title. (Dowty v. Pittwood, 23 
Mont. 113, 57 Pac. 727; State v. 
Courtney, 27 Mont. 378, 71 Pac. 308.) 
However, as the title advised the 
members of the legislature and the 
public only that the Act related to 
the mileage of officers, whereas the 
section to be amended and the body 
of the amended Act deal with the 
mileage of persons other than 'offi­
cers.' it is misleading and violative 
of the constitutional provision cited; 
it did not clearly express the subject 
of the Act; from it alone a reader 
would gather that the amendment 
would relate only to mileage of offi­
cers. This misunderstanding would 
be strengthened by knowledge of the 
fact that the mileage of witnesses is 
fixed by Section 4936, Revised Codes 
of 1921, which is not mentioned in 
the title to Chapter 16, Laws 1933. 

"The amendment is invalid in so far 
as it attempted to reduce the mileage 
of witnesses, as its title did not direct 
the attention truly to the purpose of 
the Act to deal with this subject. 
(State v. Brown, 29 Mont. 179, 74 
Pac. 366; State ex reI. Holiday v. 
O'Leary, 43 Mont. 157, 115 Pac. 204; 
Kelly v. City of Butte, 44 Mont. lIS, 
119 Pac. 171.)" 

Under authority of that case I am 
bound to hold that the amendment to 
Section 4884, Revised Codes of Mon­
tana, 1921, by Chapter 16, Laws of 
1933, as it applies to mileage for "other 
persons who may be entitled to mile­
age," is unconstitutional. Therefore. 
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such persons are entitled to mileage 
at the rate of ten cents (l0¢) per mile. 

The court points out that in 1935 
the legislature amended Section 4936, 
Revised Codes of Montana, 1921, to 
allow but seven cents (7¢) per mile. 
Such amendment, of course, cured the 
defect in Section 4884 as to witnesses, 
but no such curative statute has been 
passed as to "other persons entitled to 
mileage." Therefore, such persons, in 
this instance. the county agent, are 
entitled to collect at the rate of ten 
cents (1O¢) per mile. 

Opinion No. 312. 

Motor Vehic1es-Registration­
License Fees. 

HELD: A used motor vehicle in the 
hands of a dealer between December 
31st of one year and June 30th of the 
following year when sold thereafter, is 
subject to the one-half year license fee. 

Mr. T. F. Walsh 
Deputy Registrar 
Deer Lodge, Montana 

near Sir: 

August 2, 1938. 

You have requested an opinion on 
the following question: 

"Is a used motor vehicle that has 
been in the hands of a dealer between 
the dates of December 31st of the 
preceding year to June 30th of the 
ensuing year, and then resold, con­
sidered an original registration and 
subject to the one-half year license 
fee, or is he required to pay full 
license fee?" 

The provision for part-year registra­
tion is found in Section 1760, Revised 
Codes of Montana, 1935, as amended 
by Chapter 138, of the Laws of 1937: 

"If any dealer, or motor vehicle, or 
trailer or semi-trailer is originally 
registered six (6) months after the 
time of registration as set by law, the 
registration fee for the remainder of 
such year shall be one-half (0) of 
the regular fee above given." 

In 1930, in an unpublished opinion, 
Attorney General L. A. Foot declared 
that an automobile purchased by a 
dealer lost its identity as a motor ve-

hide in so far as being subject to 
license and became stock in trade, so 
that when such automobile was again 
sold the new registration would be an 
original registration. The conclusion 
arrived at by Attorney General Foot is 
supported by evident legislative intent 
to distinguish between motor vehicles 
in use and motor vehicles in a dealer's 
possession, in stock, or dead storage. 
(Chapter 72, Laws of 1937.) The dif­
ference has been recognized by the 
Montana Supreme Court in Wheir 
et al. v. Dye et aI., 105 Mont. 347, 
and in State ex reI. Kleve v. Fischl, 
106 Mont. 282, 77 Pac. 2d, 392. See 
also People v. MacvVilliams, 86 N. Y. 
Sup. 357. 

Therefore, it is my opinion that after 
June 30 a purchaser of a used motor 
vehicle that has been in stock before 
the end of the preceding year is entitled 
to purchase a one-half year license, as 
provided by Section 1760 as amended. 

Opinion No. 313. 

Motor Vehic1es-Licenses-Occasional 
Transportation, MRC Not 

Necessary. 

HELD: 1. One using his truck in 
assisting neighbor harvest his crop 
need not procure MRC license, this 
being "an occasional transportation," 
as defined by statute. 

2. There is no statutory limit on 
number of MRC licenses that may be 
issued. 

Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

Dear Mr. Gabriel; 

August 2, 1938. 

Your letters submit, 111 short, the 
following questions: 

1. Is it necessary that neighboring 
farmers, assisting their neighbors by 
the use of their trucks in harvesting 
their grain, purchase MRC licenses? 

2. Is there a limitation on the num­
ber of MRC licenses to be issued to 
cities or communities dependent upon 
population? 

Answering the first question, we 
quote the following from Chapter 184, 
Laws of 1931: 
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