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and have requested my opinion as to 
whether or not the county commis
sioners in the various counties are au
thorized to budget for, or to make an 
appropriation to help finance free pub
lic employment offices by setting up, 
or aiding the state employment service 
in setting up such offices 

On October 31, 1933, the Attorney 
General rendered an opinion to the 
effect that county commissioners have 
power to hire an employment manager 
for the purpose of providing and caring 
for the dependent poor. See Volume 
15, Opinions of Attorney General, 261. 
We agree with the reasons stated in 
that opinion, and, on the strength 
thereof, we think that the question 
should be answered in the affirmative. 
On July 30, 1934, the Attorney General 
gave an opinion to the effect that the 
county commissioners have power to 
pay rent for local administrative offices 
of local commissions and officers work
ing for the F. E. R. A., when it is 
necessary and where it is not prac
ticable or possible to establish same 
in the county courthouse. (Volume 15, 
Opinions of the Attorney General, 404.) 
It was likewise held that the county 
commissioners may purchase paint and 
other supplies out of the poor fund 
for the purpose of keeping the poor 
employed by the W. P. A. (Volume 15, 
Opinions of Attorney General, 292.) 

The care of the state for its depend
ent classes is considered by all en
lightened people as a measure of its 
civilization (21 R. C. L. 701). Section 
5. Article X of the Montana Constitu
tion, provides: 

"The several counties of the state 
shall provide as may be prescribed by 
law for those inhabitants, who, by 
reason of age, infirmity or misfortune, 
may have claims upon the sympathy 
and aid of society." 

In carrying out the mandate of the 
Constitution, the legislature enacted 
Section 4465.4, which reads: 

"The board of county commission
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: 

"To provide for the care and main
tenance of the indigent sick, or the 
otherwise dependent poor of the 
county; * * *." 

The statute does not specify the 
exact method in all instances by which 

the county commissioners shall provide 
for the care and maintenance of the 
dependent poor. No doubt the legisla
ture, in carrying out the mandate of 
the Constitution, intended to vest in 
the county commissioners a wide dis
cretion. It is well known that counties 
are unable to furnish sufficient money 
or supplies for the needy and that they 
have been forced to furnish employ
ment. This method of dealing with the 
dependent poor is in the interest of all. 
It is to the advantage of the taxpayer 
and serves to preserve the self-respect 
of those needing assistance. It is a 
method reasonably well adapted to the 
end of providing for the care and main
tenance of the dependent. poor, a duty 
with which the county commissioners 
are charged. 

If, therefore, in the exercise of sound 
discretion, the county commissioners 
should find that it is necessary and 
desirable, in order to find employment 
for the dependent poor, that money be 
expended for employment offices, it is 
my opinion that they may budget and 
appropriate money for such purpose. 

Opinion No. 310. 

State Educational Institutions-Resi
dence Halls-Cost of Constitution 

Payable From Net Income. 

HELD: Operating cost of residence 
halls must be paid out of income from 
such halls and not from appropriations 
made for expenses. 

August 2, 1938. 

State Board of Education 
Capitol Building 
Helena, Montana 

Gentlemen: 

Through Dr. G. H. Vande Bogart, 
you have submitted the following: 

"There appears to be a question 
concerning the possibility of paying 
for heat, light, water and power of 
the Women's Residence Hall at 
Northern Montana College, out of 
other funds than the net income of 
said project as contemplated in Sec
tion 9a of the resolutions of the State 
Board of Education bond agreement, 
inasmuch as the income in the Wom
en's Residence Hall, WPA Docket 
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No. 2294, under existing economic 
conditions in Northern Montana, has 
not been sufficient to meet the bond 
payment. In order that this question 
may be clarified we should appreciate 
your opinion as to the legality of 
such payments." 

The Women's Residence Hall at 
Northern Montana College was con
structed under authority granted by 
Chapter 80 of the Political Code, Sec
tions 836.1-836.6, R. C. M. 1935. It 
appears to have been the intention of 
the legislature that the state should 
not be obligated for the payment of 
the cost of construction of residence 
halls and that such cost should be 
paid from the net rents and income 
from such halls. Section 836.4 pro
vides: 

"No obligation created hereunder 
shall ever be or become a charge 
against the State of Montana but all 
such obligations, including principal 
and interest, shall be payable solely: 

"(a) From the net rents and in
come pledged. * * *" 
Section 836.6 provides further: 

"No state funds shall be loaned or 
used for this purpose. This shall not 
apply to funds derived from the net 
rents and income of residence halls 
now or hereafter owned by the State 
of Montana." (Emphasis ours.) 

The question you have submitted is 
whether operating expenses such as 
heat, light, power and water may be 
paid out of other funds than the in
come of the residence halls, thus leav
ing a larger income to apply to cost 
of construction. It is true House Bill 
No. 168, Laws of 1937, pages 631, 634, 
does appropriate, for salaries and ex
penses to the Northern Montana Col
lege,. the sum of $59,000. It is also true 
that such appropriation is used to pay 
the operating expenses to the other 
units of the college. Section 836.1 Id., 
however, requires that the operating 
expenses of the residence halls be paid 
from the income. This section reads: 

"The state board of education is 
authorized to: * * * 

"(b) Rent the rooms in such resi
dence halls and provide board to the 
students, officers, guests, and em-

ployees of said institution at such 
rates as will insure a reasonable ex
cess of income over operating ex
penses." (Emphasis ours.) 

J f the board could use the appropria
tion for expenses to pay the operating 
cost of the residence halls constructed 
under authority of the above mentioned 
sections, the state would be paying the 
cost of construction indirectly, con
trary to Section 836.4 ld. Further
more, Section 836.1 requires that oper
ating expenses be deducted from the 
income and the excess applied to cost 
of construction. In other words. it is 
impossible for me to read the sections 
above cited without reaching the con
clusion that the net income and not 
the gross income must be applied to 
cost of construction. 

For the reasons stated, it is my 
opinion that the operating expenses, 
such as heat, light, power and water, 
may not be paid out of the appropria
tion for expenses made by the Twenty
fifth Legislative Assembly, but that 
they must be paid out of the income 
from the residence hall. 

Opinion No. 311. 

Officers-Counties-County Agent
County Officers-Mileage. 

HELD: I. A County Agent is not 
a county officer. 

2. A County Agent is entitled to 
collect mileage at the rate of ten cents 
per mile. 

3. Section 4884. R. C. M. 1935, as it 
applies to "other persons who may be 
entitled to mileage," is unconstitutional. 

August 2, 1938. 
Mr. Harold G. Dean 
County Attorney 
Thompson Falls, Montana 

My Dear Mr. Dean: 

The county commissioners of San
ders County have fixed the mileage of 
the county agent at five cents (5¢) 
per mile. You have asked whether 
such action is a violation of Section 
4884, Revised Codes of Montana, 1935. 

Section 4884 provides: 

"Mileage of all officers. Members 
of the legislative assembly, state offi-
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