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demand. If anticipatory warrants are 
issued, it means that the warrants will 
have to be registered, and will draw 
interest until subsequently paid. Such 
warrants would not represent cash pay
able on demand. (State of Mon
tana ex reI. Wilson v. Weir, et aI., 106 
Mont. 526.) 

If the county is compelled to issue 
its poor funds for interest payments it 
would be in contravention of the stat
ute requiring that said funds be used 
only for the purposes stated, that is, 
for relief payments, which payments 
are payable by warrant or check repre
senting cash on demand. The statute, 
having circumscribed the use of said 
funds, precludes the county from pay
ing interest out of the same. 

Paragraph 3 of said Section IX de
clares that it is the legal and financial 
responsibility of the board of county 
commissioners to provide adequate re
lief to persons in need of the same to 
the extent that county funds are avail
able. When the county's available cash 
for general relief in the poor fund is 
exhausted then the county has no funds 
available in the contemplation and 
meaning of said statute. Of course, 
where any transfers in other surplus 
items of the poor funds are possible or 
permissible, the same shall be made as 
a condition precedent to the grant-in
aid from the state. Tt was never the 
intent or purpose of the law to require 
the county to incur an indebtedness, 
warrant, bonded, or otherwise, for the 
care of the poor. 

Therefore. it is my opinion that when 
all permissible means of making Dav
ment for general relief. including- avail
able cash for such purposes in the poor 
fund. are exhausted. after any possible 
transfer of surplus in any of the item s 
of said fund are made and excluding 
the county from any necessity of is
suing registered warrants upon an
ticipatory revenues. then it is manda
tory uDon the state department of pub
lic welfare to make grants-in-aid for 
general relief purposes to the county 
in such amounts as are needed. 

Opinion No. 305. 

Fish and Game Commission-Justice 
of Peace-Fines--Fees. 

HELD: The fees in Justice Court 
for violation of game laws are pre
scribed by Section 4926. R. C. M. IO~5. 

2. When a Justice receives a salary 
the county is the beneficiary of the fees: 

3. Fees are deductible from the fine. 
4. Court fees and other costs, where 

fine is paid, are distributed in accord
ance with the provisions of Section 
12433; where fine is not paid distribu
tion is made in accordance' with the 
provisions of Section 4930. R. C. M. 
1935. 

Mr. George S. Smith 
County Attorney 
Billings, Montana 

My dear Mr. Smith: 

July 18. 1938. 

You have submitted to this offic~ for 
my opinion the inquiry as to what fees 
~re . properly chargeable by salaried 
Justices of the peace in criminal actions 
involving violations of the Fish and 
Game Laws. and whether such fees. if 
chargeable, shaH be paid by the de
fe~dant, or deducted from the fine. or 
paId upon a claim rendered to the State 
Board of Examiners. 

A justice of the peace who does not 
receive a salary shal1 receive for all 
servic~s rendered where there is a plea 
of gUIlty, $2.50; and for al1 services 
rendered where there is a trial $' 00 (4926.) , u. . 

When a justice receives a salary, the 
county shall receive and be the bene
ficiary of such fees. Any additional 
fees .for witnesses, jurors, and subpoena 
se.rvlce connected therewith, together 
WIth the board of the prisoners, shall 
be allowable and collected and paid to 
the county, or the parties, as their in
terest may appear. 

Sections 3691.1, 3694.1, 3696. 3696.3, 
3696.6. 3697.1, 3700, 3706, 3717, 3721.3, 
3729.6, 3744.1, 3776.4, 3776.6, 3776.8; 
3776.11, 3776.15, 3778, 3778.2 and 3778.8. 
fix both the maximum and minimum 
sentence. Costs incurred, excepting the 
board for the prisoners, are a part and 
portion of such sentence and not in 
addi~ion thereto and are deductible (in
c1udll1g the board of the prisoners if 
the same can be determined) from the 
fine. If the fine is paid, the justice may 
ded uct the costs and the board of the 
prisoner if the same can be determined 
and pay the same as provided for in 
Section 12433. (See Opinions of the 
:\ ttorney General. Vol. 17. No. 20.) 
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If the fine is not paid, the cost shall 
be collected in the manner provided 
for by Section 3705. 

The language found in Section 4930, 
excluding the justice from collecting 
fees in a criminal case, has been super
seded by Section 4926. (See Opinions 
of the Attorney General, Vol. 17, No. 
197.) 

Opinion No. 306. 

County Commissioners-Welfare 
Board-Mileage-Officers. 

HELD: County commissioners are 
entitled to ten cents per mile for dis
tance necessarily traveled in attending 
meetings of Board of County Commis
sioners, or of County vVelfare Board. 

2. County Commissioners are en
titled to seven cents per mile for dis
tance necessarily traveled in making 
road inspections or in doing similar 
work. 

Mr. E. P. Conwell 
County Attorney 
Red Lodge, Montana 

My dear Mr. Conwell: 

July 26, 1938. 

I am in receipt of your recent in
quiry asking my opinion as to what 
mileage the county commissioners are 
entitled to while attending meetings 
and making road inspections. 

Sections 4464 and 4884 provide: 

"Compensation of members of 
board. Each member of the board of 
county commissioners is entitled to 
eight dollars per day for each day's 
attendance on the sessions of the 
board, and ten cents per mile for the 
distance necessarily traveled in go
ing to and returning from the county 
seat and his place of residence, and 
no other compensation must be al
lowed." 

Section 4884: 

"Mileage of all officers. Members 
of the legislative assembly, state offi
cers, county officers, township offi
cers, jurors, witnesses, and all other 
persons, except sheriffs, who may be 
entitled to collect mileage at a rate 
of not to exceed seven cents (71}) per 

mile for the distance actually trav
eled, and no more." 

Said sections are in conflict, in re
spect to the mileage the members of 
the board of county commissioners or 
public welfare may receive for distance 
necessarily traveled in attending meet
ings of said boards, unless they refer 
to different classes of officers. The 
history of both of these sections is 
quite old and each of them has been 
amended and re-enacted and continu
ously carried forward in their respec
tive chapters until the present time. 
Section 4464, being a special statute 
dealing exclusively with county com
missioners, is carried forth in the chap
ter relating exclusively to county com
missioners. Section 4884, being a gen
eral statute dealing with other officers, 
is carried forth in a separate chapter 
relating to other officers. Special stat
utes take precedence over general stat
utes in event of a conflict. This rule 
is not altered even though the general 
statute be enacted subsequent to the 
special statute. Section 4464 applies 
only to the mileage of the board of 
county commissioners while traveling 
to the county seat to attend meetings 
of the board; it has no application to 
the mileage of the members of the 
board while inspecting roads or per
forming similar duties. Section 4464 
allows the members of said board ten 
cents (l0¢) per mile for distance trav
eled in attending board meetings. and 
no other compensation than their per 
diem. Section 4884 allows th~ board 
members seven cents (7¢) per mile for 
mileage upon road inspections and 
similar duties. 

When the board of county commis
sioners is sitting as a board of public 
welfare (Part I, Section IX, subdivi
sion (b), Chapter 82, Laws of 1937), 
the members are entitled to the same 
compensation and mileage as when sit
ting as a board of county commission
ers. 

Therefore, it is my opinion that the 
board of county commissioners, when 
sitting as either a board of county com
missioners or welfare board, is entitled 
to ten cents (l0¢) for mileage for the 
distance necessarily traveled to and fro 
to attend said board meetings, and 
when said board of county commission
ers is inspecting roads or performing 
similar duties it is allowed seven cents 
(7¢) for mileage. 
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