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the act itself which would indicate an 
intention to limit the bonds to one 
issue rather than several issues. The 
power given to the board not hav~ng 
been exhausted, we are of the opInIOn 
that your question should be answered 
in the affirmative. 

Opinion No. 303. 

Teachers' Retirement - Prior Service 
Credit. 

HELD: A teacher who taught in an 
Eastern University is not entitled to 
prior service credit. 

July 22, 1938. 

Hon. Ray N. Shannon 
Chairman, Teachers' Retirement Board 
The Capitol 

Dear Mr. Shannon: 

You have submitted to this office the 
question as to whether or not a teacher, 
who has rendered service as a super
visor in training teachers in ~n Eastc:rn 
University, is entitle~ to pnor servIce 
credit for such teachmg. 

Paragraph (4) of Section I, Chap
ter 87, Laws of 1937, defines a "te~cher" 
as meaning a teacher in the publtc ele
mentary and high schools of the State, 
a county superintendent and any per
son employed by the superintendent of 
public instruction in the perform.ance 
of duties pertaining to InstructIonal 
services. 

Paragraph (7), Section I of said 
chapter defines "prior service" as 
meaning service as a "t~acher," or in 
a similar capacity outSIde the St!lte, 
rendered prior to the date of estabhsh
ment of the system, for which credit is 
allowable as provided in Section 5 of 
said act. . 

Therefore it is my opinion that saId 
person, not' coming within the a~ove 
definitions of a teacher, is not entItled 
to prior service credit under the State 
Teachers' Retirement System. 

Opinion No. 304. 

Public Welfare-W arrants-Grants-in
Aid-Counties-General Relief. 

HELD: When cash available for 
general relief purposes in the poor fund 

is depleted, and no transfers of surplus 
funds from other funds, or items within 
the poor fund can be made, the county 
is entitled to a grant-in-aid for general 
relief. 

2. The county cannot issue registered 
warrants against anticipatory revenue 
in the poor fund. 

3. Registered warrants not repre
senting cash on demand may not be 
issued in payment of relief. 

4. It is mandatory upon the state to 
make grants-in-aid to counties when 
poor fund cash is shown to be ex
hausted. 

Mr. Wm. R. Taylor 
County Attorney 
Anaconda, Montana 

Dear Mr. Taylor: 

July 22, 1938. 

You have requested my opinion as 
to whether or not your county is re
Quired to issue anticipatory warrants 
upon the county poor fund, based upon 
anticipatory tax revenues for the entire 
tax year to meet general relief obliga
tions. You advise this office that Deer 
Lodge county, until the present time, 
had cash in its poor fund available for 
such purposes but which is now ex
hausted. 

Section IX, Part II, Chapter 82, 
Laws of 1937, makes it mandatory upon 
the board of county commissioners 
that taxes levied and collected for the 
county poor fund shall be expended 
only for the purpose stated. In I'efer
ring to the money that may be ex
pended, the statute includes taxes col
lected, as well as levied. The words 
"levied" and "collected" are used con
junctively. 

Paragraph I of Section IX provides 
that it is within the authority of the 
state department of public welfare to 
make grants to the county for general 
relief purposes in proportion to the 
county's inability to provide the same. 
"Authority" does not mean discretion. 
It means that the state department is 
vested with legislative power to make 
the grants. Whether that power is dis
cretionary or mandatory must be found 
in other provisions of the act. 

Section V, Part II of the Public 
Welfare Act, requires disbursements to 
relief recipients to be made by war
rant or check representing cash on 
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demand. If anticipatory warrants are 
issued, it means that the warrants will 
have to be registered, and will draw 
interest until subsequently paid. Such 
warrants would not represent cash pay
able on demand. (State of Mon
tana ex reI. Wilson v. Weir, et aI., 106 
Mont. 526.) 

If the county is compelled to issue 
its poor funds for interest payments it 
would be in contravention of the stat
ute requiring that said funds be used 
only for the purposes stated, that is, 
for relief payments, which payments 
are payable by warrant or check repre
senting cash on demand. The statute, 
having circumscribed the use of said 
funds, precludes the county from pay
ing interest out of the same. 

Paragraph 3 of said Section IX de
clares that it is the legal and financial 
responsibility of the board of county 
commissioners to provide adequate re
lief to persons in need of the same to 
the extent that county funds are avail
able. When the county's available cash 
for general relief in the poor fund is 
exhausted then the county has no funds 
available in the contemplation and 
meaning of said statute. Of course, 
where any transfers in other surplus 
items of the poor funds are possible or 
permissible, the same shall be made as 
a condition precedent to the grant-in
aid from the state. Tt was never the 
intent or purpose of the law to require 
the county to incur an indebtedness, 
warrant, bonded, or otherwise, for the 
care of the poor. 

Therefore. it is my opinion that when 
all permissible means of making Dav
ment for general relief. including- avail
able cash for such purposes in the poor 
fund. are exhausted. after any possible 
transfer of surplus in any of the item s 
of said fund are made and excluding 
the county from any necessity of is
suing registered warrants upon an
ticipatory revenues. then it is manda
tory uDon the state department of pub
lic welfare to make grants-in-aid for 
general relief purposes to the county 
in such amounts as are needed. 

Opinion No. 305. 

Fish and Game Commission-Justice 
of Peace-Fines--Fees. 

HELD: The fees in Justice Court 
for violation of game laws are pre
scribed by Section 4926. R. C. M. IO~5. 

2. When a Justice receives a salary 
the county is the beneficiary of the fees: 

3. Fees are deductible from the fine. 
4. Court fees and other costs, where 

fine is paid, are distributed in accord
ance with the provisions of Section 
12433; where fine is not paid distribu
tion is made in accordance' with the 
provisions of Section 4930. R. C. M. 
1935. 

Mr. George S. Smith 
County Attorney 
Billings, Montana 

My dear Mr. Smith: 

July 18. 1938. 

You have submitted to this offic~ for 
my opinion the inquiry as to what fees 
~re . properly chargeable by salaried 
Justices of the peace in criminal actions 
involving violations of the Fish and 
Game Laws. and whether such fees. if 
chargeable, shaH be paid by the de
fe~dant, or deducted from the fine. or 
paId upon a claim rendered to the State 
Board of Examiners. 

A justice of the peace who does not 
receive a salary shal1 receive for all 
servic~s rendered where there is a plea 
of gUIlty, $2.50; and for al1 services 
rendered where there is a trial $' 00 (4926.) , u. . 

When a justice receives a salary, the 
county shall receive and be the bene
ficiary of such fees. Any additional 
fees .for witnesses, jurors, and subpoena 
se.rvlce connected therewith, together 
WIth the board of the prisoners, shall 
be allowable and collected and paid to 
the county, or the parties, as their in
terest may appear. 

Sections 3691.1, 3694.1, 3696. 3696.3, 
3696.6. 3697.1, 3700, 3706, 3717, 3721.3, 
3729.6, 3744.1, 3776.4, 3776.6, 3776.8; 
3776.11, 3776.15, 3778, 3778.2 and 3778.8. 
fix both the maximum and minimum 
sentence. Costs incurred, excepting the 
board for the prisoners, are a part and 
portion of such sentence and not in 
addi~ion thereto and are deductible (in
c1udll1g the board of the prisoners if 
the same can be determined) from the 
fine. If the fine is paid, the justice may 
ded uct the costs and the board of the 
prisoner if the same can be determined 
and pay the same as provided for in 
Section 12433. (See Opinions of the 
:\ ttorney General. Vol. 17. No. 20.) 
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