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Hrm. Sam W. Mitchell 
Secretary of State 
The Capitol 

Dear Mr. Mitchell: 

June 16, 1938. 

You have requested my opinIOn as 
to whether the "Judicial Primary Bal­
lot" shall be arranged so as to direct 
and permit each elector to vote for one 
or two persons for the office of Chief 
Justice of Montana. 

Section 812.7, R. C. M. 1935, reads: 

"Each elector having the right to 
vote at a primary election shall be 
furnished with a separate 'Judicial 
Primary Ballot' at the same time and 
in the same manner as he or she is 
furnished with other ballots provided 
by law and each elector, without re­
gard to political party, may mark 
such 'Judicial Primary Ballot' for 
one or more persons of his choice 
for judicial nominations, depending 
on the number to be nominated and 
elected, which shall be deposited in 
the general ballot box provided. The 
official number of such judicial pri­
mary ballot so delivered and voted 
shall correspond to the official num­
ber of the regular ballot of the elector. 
Every elector shall be entitled to vote, 
without regard to politics, for one or 
more persons of his choice for nomi­
nation for judicial office, depending 
on the number of places to be filled 
at the succeeding general election. 
Different terms of office for the same 
position shall be considered as sep­
arate offices." 

Since there is only one place to be 
filled, to-wit: Chief Justice, we think 
that the section we have quoted above 
is controlling and that each elector 
may vote for only one candidate for 
Chief Justice. Had the legislature in­
tended to permit an elector to vote 
for two persons for each place to be 
filled. it would have used the word 
"two" instead of "one" in the above 
section. The statute is clear and un­
ambiguous and no construction is nec­
essary in order to determine its mean­
ing. We do not think there can be any 
room for argument without changing 
the act of the legislature. 

Aside from the statute itself, we see 
no reason why a voter should be per­
mitted to vote for two persons for one 

office. Since party machinery for elect­
ing justices of the supreme court and 
judges of the district courts has been 
done away with, each voter is his own 
party and selects his own candidate 
for the office to be filled. We see no 
reason why he should be required or 
permitted to set up the candidacy of 
a second person to defeat the person 
of his choice. Moreover, such a law 
would inevitably lead to the evil known 
as "singling," by which some voters 
might be induced to vote for only one 
person, thereby giving them more vot­
ing strength by concentrating on a 
single candidate, while other voters 
would scatter their voting strength by 
voting for two candidates. The force 
of this is better illustrated where there 
are two candidates for one office. If a 
voter is permitted to vote for two for 
each office, then some voters might 
concentrate their voting strength by 
voting for just one candidate while 
other voters would vote for four. This 
would give a tremendous advantage to 
the candidate who could induce voters 
to "single" or vote for just him alone. 
\Ve think the legislature acted ad­
visedly and wisely in drafting this 
statute as it stands. 

It is therefore my opinion that the 
Judicial Primary Ballot should be ar­
ranged so as to direct and permit each 
elector to vote for only one person for 
Chief Justice. 

Opinion No. 290. 

Teachers' Retirement Board - Liquor 
Control Board-Net Receipts, 

How Determined. 

HELD: I. The Teachers' Retire­
ment Board is entitled to 5% of net 
receipts from sales of liquor not ex­
ceeding $75.000. 

2. UN et Receipts" include cash re­
serves and increased stock. 

3. Expenses of operating of ware­
house, enforcement division, and simi­
lar items must not be deducted out 
of the proceeds of liquor sales before 
computing "net receipts." 

Hon. Ray N. Shannon 
State Treasurer 
The Capitol 

Dear Mr. Shannon: 

June 20, 1938. 

You have submitted to this office the 
question as to how funds derived from 
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the sales of liquor should be computed 
in ascertaining the amounts payable 
to the teachers' retirement board by 
the liquor control board. Paragraph 
(a), Subsection (3), Section 8 of Chap­
ter 87, Laws of 1937, provides: 

"Until such time as stated above 
the State shall pay to the teachers 
retired under this act the amounts 
specified therein, provided, however, 
that for each of the years beginning 
July I, 1937, and July I, 1938, the 
State's contribution shall not exceed 
the sum of $75,000 per annum; pro­
vided, further, that the retirement 
board shall pay to the teachers quali­
fying under this act their proportion­
ate share of the amounts specified 
herein." 

Section 11 of said chapter provides: 

"(I) From and after the first day 
of July, 1937, there shall be and is 
hereby appropriated from all moneys 
derived from the sales of liquor at 
all of the state liquor stores within 
the state, five per centum (5%) of 
all of the net receipts of such sales 
for the purpose of creating and main­
taining the pension accumulation fund 
created by and in Section 8 of this 
act. Beginning on the first day of 
August, 1937, the Montana liquor 
control board shall on the first day 
of each month or as soon thereafter 
as the said Montana liquor control 
board has determined the net receipts 
from all sales of liquor at the state 
liquor stores for the month next pre­
ceding, disburse to the state treasurer 
a sum equal to five per centum (5%) 
of such net receipts, such sum to be 
taken from moneys derived from the 
sale of liquor at the state liquor 
stores. If at any time when such 
disbursement is required hereby to 
be made, there are not sufficient 
moneys on hand to make the same, 
the deficit shall be made up from the 
first receipts from the sales of liquor 
at the state liquor stores received by 
the said Montana liquor control board 
thereafter. The state treasurer shall 
immediately upon receipt of any and 
all sums hereby required to be made 
to him, place them in the pension 
accumulation fund created by and in 
Section 8 of this act. Provided that 
if the receipts shall exceed the amount 
required under the provisions of sub­
division (3) (a), Section 8 of this act. 

said surplus shall revert to the gen­
eral fund of the state." 

The law does not give the retirement 
board a fixed or definite sum of $75,000, 
but 5% of all the net receipts from all 
moneys derived from the sales of liquor 
out of all of the state liquor stores. 
Paragraph 3 of Section 1, Chapter 84, 
Laws of 1937, excludes the liquor con­
trol warehouse from being defined as 
a state liquor store. The total net 
amount, not exceeding $75,000, which 
is payable to the teachers' retirement 
board by the liquor control board is 
contingent upon what 5% of the net 
receipts may be. In determining the 
net receipts, the expenses of the state 
liquor stores in the operation of the 
state warehouse and expenses of its 
personnel, including that of the board, 
the enforcement and other similar ex­
penses should not be deducted. In 
other words, you should distinguish 
between net receipts of the state liquor 
stores and net receipts of the liquor 
control board. Reserves in cash, being 
derived from the sales of liquor, must 
be included as a part of the net receipts 
of the state liquor stores. The increase 
from July 1, 1937, to July I, 1938, of 
all stock in all stores and warehouse, 
or wherever held, as determined by 
inventory, or otherwise, must be treat­
ed as net profits of the state liquor 
stores for the reason that the same 
were acquired through revenue from 
the net receipts of the state liquor 
stores. The liquor board is without 
authority to establish or declare an 
arbitrary dividend, but must establish 
and declare its dividend in accordance 
with the law as herein enunciated. 

After an examination of the records 
of the liquor control board and follow­
ing these rules, it appears to me that, 
for this fiscal year, there will be suf­
ficient funds from the sources provided 
by law for the liquor control board to 
pav the teachers' retirement board the 
full sum of $75,000. 

Opinion No. 291. 

State Capitol Building-Funds­
Appropriations-Rentals. 

HELD: 1. The rentals paid for 
space in the Capitol Building are de­
posited in the Capitol Building Cus­
todian Fund and used by the custodian 
as part of his appropriation. 

cu1046
Text Box




