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legislature did not legislate in respect 
thereto, while not controlling, is per
suasive as evidencing legislative in
tent that a general statute, such as 
Chapter 149, authorizing appropri.a
tions and fixing salaries, constitutes a 
definite Constitutional appropriation. 
(Section 20, Article VII of the Mon
tana Constitution.) 

The court said, in the case of State 
ex reI Tipton v. Erickson, 93 Mont. 
466, at page 472: 

"* * • This setting apart or desig
nation of the purpose for which pub
lic money may be used must be 
'made by law.' This provision, how
ever, does not require the introduc
tion in the legislature of an appro
priation bill, but the act may be ac
complished in any manner receiving 
the sanction of the law." 

State ex reI Rotwitt v. Heckman, 
9 Mont. 370; 

State ex reI Buck v. Heckman. 10 
Mont. 499. 

Therefore, it is my opinion that the 
salaries for said officials have been ap
propriated by law and may be paid out 
of the general fund, and need not be 
paid out of a deficiency budgetary ap
propriation to be allowed by the Board 
of Examiners. 

Opinion No. 285. 

County Commissioners
Soldier Burial. 

HELD: The appointment of a Vet
erans Burial Supervisor is mandatory 
upon County Commissioners. 

2.· It is mandatory upon County 
Commissioners to pay the fee of $150, 
unless the net value of the estate ex
ceeds $2000, or unless the fee is waived. 

3. The Act applies to War Veterans, 
and others. 

May 31. 1938. 

Boards of County Commissioners 

Dear Sirs: 

Because of many requests from serv
ice organizations throughout the state 
for my opinion on an interoretation of 
the law relating to "Soldiers Burial" 
I submit to your Honorable Boards the 
following: 

Chapter 163, Laws of 1937, makes it 
mandatory upon the county commis
sioners to appoint "A Veterans' Burial 
Supervisor," preferably an honorably 
discharged sailor, soldier, marine or 
nurse. 

The duties of the supervisor are to 
cause to be decently interred the body 
of the veteran who shan have served 
in the military forces of the federal 
government, whether in war or in 
peace (see Chapter 163, supra), and to 
report his action to the clerk of the 
board setting forth all of the facts, to
gether with the name, rank, or com
mand so far as is known to which 
deceased belonged; the date of death, 
place of burial and his occupation while 
living, and also an itemized statement 
of the expenses incurred by reason of 
such burial. (Sec. 4538.) 

Although Chapter 163 establishes 
both the minimum and maximum 
amount of $150 for burial expenses, 
such expense report will be an assur
ance that deceased win have a decent 
and substantial burial of not less than 
$150 value. 

Payment of $150 by the county is 
mandatory, unless waived or unless the 
net inventoried and appraised value of 
the estate exceed s $2000. Insurance 
benefits not payable to the estate shall 
not be computed in determing net 
values. 

Claims before payment should he 
approved by the supervisor. The 
supervisor receives no compensation 
for his services. It shall be the duty 
of the clerk upon receiving the report 
of the burial to make application to 
the proper authorities for a headstone 
and to cause the same to be properly 
placed at the grave at a cost to the 
county not to exceed $10.00, which 
sum is additional to the sum of $150 
allowable for burial expenses. (Sec
tion 4539.) 

The duties of the supervisor are not 
in derogation of the rights of the 
widow or next of kin, but should be 
exercised in cooperation therewith and 
with the end in view rather of assist
ing her. 

Opinion No. 286. 

Public Welfare-Indorsements
Mark. 

HELD: 1. There is no provision 
in the Montana Codes specifically out-

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 

lining the number of witnesses to an 
"X" mark, and addresses of witnesses, 
other than Seciton 10713. 

2. The State Department of Public 
Welfare has authority to regulate the 
indorsement incident to granting as
sistance under Chapter 82, and may 
make such regulations in conformity 
with those of the Federal Social Se
curity Board. 

Dr. Heber Harper 
Regional Director 
Social Security Board 
916 Patterson Building 
Denver, Colorado 

My dear Sir: 

June 3, 1938. 

This office has been requested for 
an opinion on the question of indorse
ment upon public assistance checks is
sued to grantees for Old Age Assist
ance and Aid to Dependent Children. 
The question involved appears to be 
as to the legality of signatures by 
mark, and the authority of the State 
Department of Public Welfare to ac
cept such form of indorsement. 

Please be advised that Section 10713, 
Revised Codes of Montana, 1935, deal
ing with definitions in the senses in 
which they are used in the code, pro
vides, among others: 

"* * * Signature or suhscription, 
includes mark, when the person can
not write, his name being written 
near it, and witnessed by a person 
who writes his own name as a wit
ness." 

Section 8438, Revised Codes of Mon
tana, 1935, which is part of the N egoti
able Instrument Act, provides: 

"Indorsement-how made. The in
dorsement must be written on the 
instrument. or upon paper attached 
thereto. The signature of the in
dorser, witho)lt additional words, is 
a sufficient indorsement." (Underlin
ing ours.) 

Under the prOVISIOns of Section 
10713, therefore, a mark with one wit
ness, is a signature, and is sufficient 
to constitute an indorsenlf'nt. 

As to whether or not the State De
partment has authority under the pro
vision of Chapter 82, Laws of 1937, 
to regulate the indorsement incident 
to granting assistance and to make 

such regulations in conformity with 
those of the Social Security Board, I 
am of the opinion that the department 
has ample authority under Chapter 82. 
See Section 3 (c) and (d), Part I; 
Section 1 (a), Part III; Section 2 (a) 
and (f), Part IV, Chapter 82, Laws, 
1937. 

Although Section 10713, supra, re
quires only one witness, a requirement 
of two witnesses with addresses, in my 
opinion, would not vitiate such statu
tory requirement. 

While there is no provision in the 
Montana Codes specifically outlining 
the number of witnesses to an "X" 
mark, and addresses, other than Sec
tion 10713, supra, it is my opinion that 
the State Department of Public Wel
fare has authority to provide for in
dorsement by mark witnessed by the 
signature of two witnesses with full 
addresses, or to make any other rule 
or regulation in conformity with those 
of the Social Security Board, not in 
conflict with Section 10713, as to lesser 
requirement, as an incident to grant of 
old age assistance or aid to dependent 
children. 

Opinion No. 287. 

Public Welfare-Residence, Rules for 
Detennining Purposes of Relief. 

HELD: 1. Section 33, R. C. M. 
1935, applies in determining residence 
for purposes of relief, rather than Sec
tion 574. 

2. One may establish county resi
dence while employed on W. P. A., or 
while receiving relief from another 
county. 

3. A student at the University of 
Montana may. establish a county resi
dence for purposes of relief, depending 
upon the facts as applied to the rules 
of Section 33, Revised Codes of Mon
tana, 1935. 

June 10, 1938. 

County Board of Public vVelfare 
Missoula County 
Missoula, Montana 

Gentlemen: 

You have requested an Opl11l0n rela
tive to residence for purpose of relief. 
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