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Again, fees are collectible by both 
constables and sheriffs. The sheriff's 
fees are all collected for the sole use 
of the county and paid to the county 
treasurer (Sections 4864, 4887). Con
stables are permitted to keep their fees 
for the services they render, except 

"That constables in townships hav
ing a population of twelve thousand 
(l2,OOO) people and not exceeding 
twenty thousand (20,000) people, shall 
each receive a salary of $900.00 per 
annum, payable monthly from the 
county treasury. Constables in town
ships having a population of more 
than twenty thousand (20,000) people 
shall each receive a salary of $1,500.00 
per annum, payable monthly from 
the county treasury, and constables 
in such townships where the popula
tion is twelve thousand (12,000) peo
ple and not more than thirty-five 
thousand (35,000) people shall receive 
no other fees for civil suits or criminal 
actions except mileage in the per
formance of their duties. Any such 
fees received by the constables shall 
be turned over to the county treas
urer." 

In the case of paid constables it is 
contemplated that in cities of the popu
lation mentioned the work to be done 
shall be compensable by the salary set, 
and in turn it is estimated that the 
constable will do approximately as 
much work for the salary as he would 
if he received fees only. 

The law has obviously designatcd the 
sheriff as the officer of the district 
court, and the constable as th~ officer 
of the justice court. I n order that 
other persons might be available to 
serve the court in case of emcrgency. 
provision has ben made for special 
constables (Section 9719), and it is 
permissive that sheriffs or other quali
fied individuals serve the process of 
the court, but the only one who must 
'serve the process of the justice court 
is the constable, just as the sheriff must 
serve the process of the district court. 
Many contingencies may be imagined 
·\vherein the prompt and effective ad
ministration of justice may suggest 
the process be turned over to one 
officer rather than another. This office 
would not set such bounds upon the 
discretion given by law in such cases 
'as' to defeat the purpose of such dis
cretion.· But. in this case all the con
,tiilgen'cies are amply cared for and 

there is no reason why the justice court 
should not call upon its own court 
officers to serve the processes of the 
court. This is especially true in in
stances where the constable is on a 
salary. Therefore, it is my opinion 
that the sheriff may, in his discretion, 
refuse to serve processes issued out of 
a justice court. 

Opinion No. 247. 

Counties-Tax Deed Lands-Leases
Grazing Districts. 

HELD: A county may lease land 
held on tax deed, to a grazing district, 
or an individual, for a term not to 
exceed three years, but such lease must 
be given subject to sale, or redemption 
by the original owner. 

Mr. Ward Goble 
County Attorney 
Baker, Montana 

Dear Mr. Goble: 

February 15. 1938. 

You have submitted the following 
questions: 

"I. Can the board of county com
missioners lease the county's land, 
acquired by tax deed, to grazing asso
ciations for a period of ten years? 

"2. Would land leased under this 
condition be subject to purchase by 
the original owner?" 

Section 4465.27, which was enacted 
into law as Chapter 100, Laws of 1931. 
authorized the county to lease county 
lands for a period not to exceed three 
years, and subject to sale by the board. 
Section 2208.1, which was enacted into 
law March 7, 1933, authorizes the coun
ty to lease land for a period not to 
exceed five years, except lands to be, 
or within, a legally created grazing 
district, when such lease may run for 
a period of not to exceed ten years. 
N" 0 provision is set forth in said section 
subjecting said lands to sale. Chapter 
66. Laws of 1933, enacted into law the 
same date as Section 2208.1, provides 
that any incorporated grazing associa
tion may purchase or lease any and all 
lands owned by the county not already 
leased, and located within the proposed 
district; such lease to be for a period 
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of five years, with the land thus lea~ed 
not subject to sale to other parties, 
but with the privilege of purchase by 
the incorporated grazing district at any 
time during the term of the lease at 
such appraised price as shall be deter
mined at or prior to the origination of 
the lease. Chapter 66, supra, was 
amended by Chapter 195 of the 1935 
Session Laws, and that part of Chap
ter 195 as is applicable is found in 

Section 7364.13, and is as follows: 

"Any incorporated grazing associa
tion may purchase or lease any and 
all lands owned by the United States, 
the State of Montana, any county, 
corporation or individual on such 
terms as may be lawfully negotiated 
in each case. . 

"In negotiating the terms of any 
lease with a cooperative grazing dis-' 
trict, county commissioners may pro
vide for a variable scale of rental 
charges, based on market prices for 
livestock and/or livestock products, 
or on the number and character of 
stock to be grazed in said district." 

Chapter 152 of the 1937 Session 
Laws which is an express amendment 
to Se~tion 4465.27, authorizes the coun
ty to lease lands for a period not to 
exceed three years, and subject to sale 
by the board, save and except as to 
deposits of coal, or coal and the sur
face above the same, owned by any 
county, or to which any county has 
heretofore or may hereafter acquire 
title by tax title, tax deed or otherwise, 
which lease or leases may be for a 
period of ten years, and to run and con
tinue as long thereafter as coal is being 
mined and extracted from the leased 
property in commercial quantities. 

The various laws referred to herein. 
and particularly Section 2208.1, passed 
subsequently to the passage of Section 
4465.27, and prior to the enactment of 
Chapter 152, supra, undoubtedly were 
in conflict with Section 4465.27, and 
modified and amended the same, in 
reference to the term of the lease and 
the proviso relating to the sale of the 
property. While Chapter 152, supra, 
is an express amendment to Section 
4465.27, also being the latest enactment 
upon the subject, it also amends all 
statutes in conflict therewith, and Sec
tion 2208.1, being in direct conflict with 
Chapter 152, is amended and super
seded, as well as any other statute in 

conflict, so that now, and since the 
enactment of Chapter 152, all property 
of the county, whether acquired by tax 
deed or otherwise, must be leased sub
ject to sale by the board, and no lease 
shall be for a period to exceed three 
years, save and except as to deposits 
of coal only, etc. 

Further, I desire to point out that a 
taxpayer, whose property has been 
deeded to the county, may, at any 
time before a sale of the property is 
made to another person, redeem such 
property, and such lease as the board 
may enter into is subject to said right 
of redemption. So much of Section 
2235 as is applicable provides: 

"* * * Provided further that at 
any time before such sale, the tax
payer whose property has been deed
ed to the county may purchase such 
property by payment to the county 
of the full amount of the taxes, 
penalties and interest for which such 
property was sold and such purchase 
and payment may be effected by an 
installment contract with annual pay
ments, as provided in Section 4465.9." 

Although the land may have been 
acquired by the county for delinquent 
taxes, and acquired pursuant to Sec
tions 2215.7 and 2215.9, which sections 
refer to the effect of the judgment, 
order, and effect of the deed, yet the 
tax deed or the deed taken pursuant 
to said sections by the county is sub
ject to the right of redemption. The 
right of redemption of these tax deed 
lands by the taxpayer and original 
owner cannot be construed as in vio
lation of Section 39, Article V of the 
Montana Constitution, which prohibits 
the postponement or remission of a 
liability or obligation, for the reason 
that the right of redemption is a new 
and independent obligation and is not 
a part of the original liability and obli
gation referred to by the constitutional 
provision. Redemption statutes must 
be liberally construed. 

State ex reI. Bell v. McCullough, 
85 Mont. 435; 

Home Building and Loan Associa
tion v. Blaisdell, 290 U. S. 398 
(Minn.). 

Therefore, it is my opinion that 
Section 2208.1, as well as any other 
statutes in conflict, are amended by 



OPINIONS OF THE ATTORNEY GENE1{AL 307 

Chapter 152, supra, and lands leased 
by the county to a grazing district or 
other person cannot be leased for a 
period of time exceeding three years, 
and are leased subject to sale, save 
and except as to deposits of coal only, 
etc., and prior to sale said lease is 
given subject to the right of redemp
tion by the taxpayer whose lands were 
taken by tax deed by the county. 

Opinion No. 248. 

Highway Patrol-Justice Courts
County Attorney-Duties, 

Fees. 

HELD: 1. The Justice of the Peace 
is the only one having authority to 
dismiss a criminal action filed before 
him, either upon his own motion, or 
that of the County Attorney. 

2. A Highway Patrolman has no 
authority to dismiss, or to move the 
dismissal of a criminal action pending 
before a Justice of the Peace. 

3. The Justice of the Peace is en
titled to the fee prescribed by statute, 
regardless of whether or not a trial 
has been had or fine or sentence im
posed. 

4. A Justice may deduct his statu
tory fees from his monthly remittance, 
although there may not have been any 
fine collected in a specific case or cases 
during said period. 

5. The County is entitled to reim
bursement for cost of board of pris
oners in highway patrol cases upon 
proper claim therefor being filed with 
the Highway Patrol. 

6. The Justice is entitled to the 
statutory fee for transmitting papers 
on appeal to the District Court, in 
addition to the fee for approval of 
bond. 

7. In Townships where Justice re
ceives no salary, his fees are paid by 
the County. 

February 18. 1938. 
Mr. A. E. Williamson 
First Assistant State Examiner 
The Capitol Building 
Helena, Montana 

Dear Sir: 

We have your letter submitting the 
following Questions: 

1. "After a summons has been 
filed with the Justice of the Peace by 
a Highway Patrolman, who has the 
power to dismiss the case, the County 
Attorney, the Patrolman, or the Jus
tice of the Peace?" 

The county attorney is chargeable 
with all criminal prosecutions in his 
county wherein the State is party 
plaintiff (Section 4919). The highway 
patrol is chargeable with apprehending 
persons who violate the highway patrol 
laws. Its duties are distinct and sep
arate from those of the county attor
ney. When the county attorney deems 
that he has insufficient cause to war
rant a prosecution, it is then within 
his authority to move the justice of 
the peace for a dismissal of the com
plaint and action, and for good cause 
shown the court is authorized to grant 
the motion. The law contemplates, 
and orderly procedure dictates. that 
such motion shall be made by the 
county attorney and not by the patrol
man. 

2. "If an arrest is made or a sum
mons is filed by a Patrolman for a 
violation of the Highway Patrol Act. 
and is later dismissed without hear
ing or trial, is the Justice entitled to 
a fee for the services rendered by him. 
as in any other criminal action? 

3. "If a fee is due the Justice. in 
what amount?" 
The last paragraph of Section 8 of 

Chapter 182 of the 1937 Session Laws 
provides: 

"For the purpose of this act only, 
the fees of justice of the peace in all 
offenses in which the fine is five 
dollars ($5.00) or less, shall be one 
dollar ($1.00), but if the fine is in 
excess of five dollars ($5.00), the 
justice of the peace shall be per
mitted the fee now prescribed by 
la w; provided that no additional fees 
shall be paid justices of the peace 
where salaries are fixed by law." 

Section 6 of said chapter enumer-
ates the different offenses and specifies 
the minimum and maximum fines and 
penalties. When the complaint is filed 
and then dismissed, as referred to in 
my answer to your Question No. one 
herein. the amount of fee allowed the 
iustice of the peace shall depend upon 
the grade or class of offense. as speci
fied in Section 6, supra. If the offense 
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