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affords, and, upon being licensed to 
do business in Montana, such foreign 
corporation becomes subject to the 
liabilities and restrictions then imposed 
upOn Montana corporations of like 
character. 

State v. Alderson, 49 Mont. 29; 
Daily v. Marshall, et aI., 47 Mont. 

377, 398, 399; 
Mieyr v. Federal Surety Company 

of Davenport, et aI., 94 Mont. 508, 
521; 

Ford Motor Co., et aI., v. Linnane, 
et aI., 102 Mont. 325, 338; 

First National Bank of Missoula v. 
Cottonwood Land Co., et aI., 51 
Mont. 544, 549. 

The particular section of our code 
applying directly to your query is Sec
tion 6654, R. C. M. 1935, and reads as 
follows: 

"Every corporation enumerated in 
Section 6651 of this code shall an
nually and within two months from 
the first day of April of each year 
make a report, which shall be in the 
same form and shall contain the same 
information as required in the state
ments mentioned in said section, and, 
in addition, shall contain the follow
ing information: 

1. The gross amount of its business 
in the State of Montana for the pre
ceding year. 

2. The amount of money actually 
expended in transacting its business 
in the State of Montana for the pre
ceding year. 

3. The net profits on its business 
transacted in Montana for the pre
ceding year. 

Said report shall be filed in the 
office of the county clerk of the 
county wherein the principal business 
of such corporation is carried on 
and the duplicate thereof in the office 
of the secretary of state." 

Your query to this office suggests 
that the particular corporation has been 
inactive for a period of years. In re
sponse we might say that this does 
not excuse the corporation from the 
filing of its annual statements and 
from the form of the statement, as 
above set out, it can be readily seen 
that the report as per statement taken 
from the books of the corporation 

would serve as the best evidence of 
inactivity. 

""Ve might say further that under 
Section 2296, R. C. ~1. 1935, every 
corporation subject to a license tax 
under the said section must pay to the 
State of Montana a license tax depend
ent on the business done in the State 
subject to specified deductions, and 
the annual statement serves to show 
what, if any, taxes might be due from 
such corporation. In construing Sec
tion 2296 aforesaid our Court said in 
Cottonwood Coal Co. v. Junod,' 73 
Mont. 392. 399: 

"In the statute under consideration 
the activity of the corporation is not 
made the meaSllre of the license fee, 
except as such activity manifests it
self in the production of income." 

Annual statements shall be filed for 
each and every year of the corporate 
existence in the State of Montana. 

Opinion No. 224. 

Fish and Game Commission-Artificial 
Pond Defined. 

HELD: A pond created by artificial 
storage, on a creek, is an artificial pond. 

January 12, 1938. 
Hon. J. A. Weaver 
State Fish and Game ""Varden 
The Capitol 

Dear Mr. Weaver: 

You have submitted a letter from 
Honorable John W. Kephart, Chief 
Justice of the Supreme Court of Penn
sylvania, date December 23, 1937, and 
have requested my opinion on the fol
lowing facts: 

Chief Justice Kephart has a ranch 
known as the Bar "N" on Denny 
Creek, a tributary of the Upper 
Madison. He has constructed a dam 
100 yards long and 9 feet high in 
its depest part, across this creek, 
which is only 6 feet wide, thus creat
ing a pond over 400 yards wide. 

The question is whether this pond 
is an artificial lake or pond within the 
meaning of Section 3695. R. C. M. 1935. 
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The section reads in part: 

"The words 'artificial lake or pond' 
as herein used shall not be construed 
to include any natural pond or body 
of water created by natural agencies, 
but shall be limited only to such 
bodies of water as are created by the 
artificial diversion or storage of water 
and shall not exceed 500 acres of 
surface area." 

I t will be noted that the statute pro
vides that if a lake or pond is created 
by either artificial diversion or artificial 
storage, it is an artificial lake or pond 
within the meaning of the statute. The 
pond in question is not a natural pond 
or body of water created by natural 
agencies; it was created by artificial 
storage. 

It is therefore my opinion that the 
pond in question is an artificial pond. 

Opinion No. 225. 

Clerk of Court - Fees - Stenographer 
Fees-When Collectible. 

HELD: 1. Stenographer fees may 
only be collected in civil actions where 
an issue of fact is raised, and such 
fees must be collected before trial. 

2. No stenographer fees are charge
able in default actions. 

Mr. George S. Smith 
County Attorney 
Yellowstone County 
Billings, Montana 

My dear Mr. Smith: 

January 11, 1938. 

You have asked how Section 8932, 
Revised Codes of Montana, 1935, ap
plies to certain specific situations enu
merated below. Section 8932 is as fol
lows: 

"Amount to be paid by each party 
in civil action. In every issue of fact 
in civil actions tried before the court 
or jury, before the trial commences, 
there must be paid into the hands of 
the clerk of the court, by each party 
to the suit, the sum of three dollars, 
which sum must be paid by said clerk 
into the treasury of the county where 
the cause is tried, to be applied upon 
the payment of the salary of the 

stenographer, and the prevailing 
party may have the amount so paid 
by him taxed in his bill of costs as 
proper disbursements." 

Before taking up your question 111 

detail it might be well to make a few 
general observations on the meaning 
of the terms used in this section, and 
the construction given them by the 
Montana Supreme Court. These stat
utes relating to cost are penal in char
acter and must be strictly construed 
to arrive at the legislative intent. 
(15 C. J. 24.) The essence of Section 
8932 is contained in the first three lines: 
"In every issue of fact in civil actions 
tried before the court or jury, before 
the trial commences" a stenographer's 
fee must be charged. This narrows 
the application of the statute consid
erably. (1) It must be a civil action. 
(2) It must be paid before the trial 
commences. (3) There must be an 
issue of fact. 

The word "trial" has been judicially 
defined in State ex rei Carleton v. Dis
trict Court, 33 Mont.. 138-146. There 
the court, quoting from the case of 
Tregambo v. Comanche M. and M. 
Co., 57 Cal. 501, defined a trial as 
"An examination before a competent 
tribunal, according to the law of the 
land, of the facts or law put in issue 
in a cause for the purpose of detennin
ing such issue. When a court hears 
and determines any issue of fact or of 
law for the purpose of determining 
the rights of the parties, it may be 
considered a trial." This definition 
was also approved in State ex rei 
Montana Central Railway Co. v. Dis
trict Court, 32 Mont. 37. In that case 
the court cited the phrase "at any time 
before the trial" as used in Section 
1004, Codes and Statutes of Montana, 
1895, now Section 9317 Revised Codes 
of Montana, 1935, and under that de
cision the rule is that the trial com
mences when all dilatory proceedings 
have been disposed of and when all 
ordinary affairs, the object of which 
is to prevent trial, have been ineffect
ively exhausted and the cause is called 
for trial and nothing remains to be 
done except proceed therein. (See 
State v. Johnson, 124 N. W. 847.) It 
has been held that a hearing, or de
murrer, or motion for change of venue, 
is the beginning of a trial under the 
definition in the Tregambo case. 
(Hume v. Woodruff, 38 Pac. 191.) 
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