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corporation, except as to such owner­
ship as may accrue to the state by 
operation or provision of law." 

All political subdivisions of the State 
are prohibited from becoming a sub­
scriber to, or a shareholder, or a joint 
owner, and prohibited from loaning 
its credit to any person or company. 
The liability defined in said insurance 
policy, and the premium to be paid, 
must be limited and definite. In your 
letter you have not advised this office 
as to whether or not the particular 
policy you are contemplating accept­
ing shall provide for a stipulated and 
fixed premium or other obligation. If 
the liabilities provided for in said 
policy, including the premium to be 
paid, are limited and fixed, you are au­
thorized to insure in such mutual com­
pany, and, of course, if the policy 
liabilities are unlimited, you are pro­
hibited from insuring therein. The 
Question you have submitted appears to 
this office to have been fully adjudi­
cated in a case of McMahon v. Cooney, 
et aI., 95 Mont. 138. In that case the 
Court said: 

"No Question is here raised as to 
the validity of the two policies writ­
ten in the stock-plan companies. The 
plaintiff contends that for various 
reasons, which will hereafter be noted, 
the policies of insurance in the mu­
tual companies are nulI and void. 
These policies in the mutual com­
panies alI provide for a definite 
amount of insurance in consideration 
of the payment of a definite and fixed 
cash premium. They contain no pro­
vision on their face whereby the 
State of Montana may incur any ad­
ditional liability other than the stip­
ulated cash premiums. The articles 
of incorporation, in some instances, 
and the by-laws of each of these com­
panies specify that the company may 
issue cash premium policies. AlI the 
mutual insurance corporations are in­
corporated under the laws of some 
state, other than Montana, and alI 
have complied with the statutes of the 
State of Montana, necessary to their 
being authorized to transact business 
within the state, and have been au­
thorized by the proper state authori­
ties to engage in business within this 
state." 

See Attorney General's Opinions, 
Volume 13, pages 217, 219. 

Neither maya political subdivision 
of the State insure in a rural mutual in­
surance company, except rural school 
buildings. Under the authority of Sec­
tion 6170 of the Revised Codes of :\lon­
tan, 1921, a rural school building could 
not be insured in a rural mutual com­
pany, but under the provisions of Sec­
tion 6170 of the Revised Codes of ;\[on­
tana, 1935, which is an amendment to 
the same numbered section appearing 
in the 1921 Codes, a rural school build­
ing may be insured in a rural mutual 
company, because the last said amend­
ment expressly exempts a rural school 
from becoming a member of a mutual 
insurance company. While Section 
6177 of the Revised Codes of Montana, 
1935, provides that the liability of the 
members in a rural mutual company 
may be limited, yet nevertheless, with 
the exception of a rural school, any 
political subdivision of the State would 
become a member, and the constitu­
tional provision, supra, prohibits such 
membership. 

Therefore, it is my opinion that your 
city may insure its automobiles in a 
mutual company provided the liability 
or premium to be paid by the city to 
the company is a fixed, definite, and 
limited amount; and if said liability is 
unlimited and indefinite, you are pro­
hibited from insuring in said com­
pany. And further, it is our opinion 
that no political subdivision of the 
State, with the exception of rural 
schools, may insure in a rural mutual 
insurance company. 

Opinion No. 218. 

State Auditor - Funds - Unexhausted 
Funds. 

HELD: The State Auditor may 
draw warrants only upon unexhausted 
funds, under the provisions of Section 
151, subsection 17, R. C. M., 1935. 

December 27, 1937. 

Honorable John J. Holmes 
State Auditor and Ex-Officio 

Insurance Commissioner 
State Capitol Building 
Helena, Montana 

My dear Mr. Holmes: 

You have asked if the State Auditor 
may legally draw his warrant paying 
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a claim on a Federal Trust fund in 
excess of the balance in said fund. 

The duties of the State Auditor are 
prescribed by Section 151 of the Re­
vised Codes of Montana, 1935, sub­
division 17 of which says: 

"To draw warrants on the state 
treasurer for the payment of moneys 
directed by law to be paid out of the 
treasury; but no warrant must be 
drawn unless authorized by law, and 
upon an unexhausted specific appro­
priation provided by law to meet the 
same. Every warrant must be drawn 
upon the fund out of which it is pay­
able, and specify the service for which 
it is drawn, when the liability accrued, 
and the specific appropriation ap­
plicable to the payment thereof." 

This section was taken from Section 
433 of the California Political Code and 
the Supreme Court of California, in 
construing subdivision 17, has said that 
"appropriation" as used therein is 
synonymous with "fund." Proll v. 
Dunn. 22 Pac. 143. 

Then the State Autidor can only 
draw upon an unexhausted fund and 
inasmuch as the payment of the claim 
you mention would more than exhaust 
the fund a warrant cannot be legally 
dra wn until the income builds the fund 
up to a point where it is equal to the 
claim. Until such time claims must be 
filed as prescribed by Section 154 of 
the Revised Codes of :YIontana, 1935. 

Opinion No. 219. 

Building and Loan Associations­
Agents' License. 

HELD: Officers of building and 
loan associations receiving voluntary 
applications for loans and/or stock of 
said association. for which no com­
missions are paid, are not required to 
have license in order to receive such 
applications. 

December 30, 1937. 

Hon. W. A. Brown 
Superintendent of Banks 
The Capitol 

Dear Mr. Brown: 

You have requested my opinion as 
to whether the officers of a building 

and loan association must obtain 
agents' licenses, when all stock sales 
and loans are handled by such officers 
but without solicitation on their part, 
the applications being made volunta­
rily by the persons desiring to purchase 
stock or make loans. 

Section 6355.18, R. C. M. 1935, pro­
vides: 

"It shall be unlawful for any build­
ing and loan association doing busi­
ness within the state of Montana to 
employ any agent for the purpose 
of soliciting loans and/or the sale of 
stock in the said association, unless 
he shall first be licensed by the sup­
erintendent of banks to solicit loans 
and/or sell the stock of said associa­
tiontion and no agent representing 
any association, foreign or domestic, 
doing business within the state of 
idontana shall solicit loans and/or 
the sale of stock of any association 
unless he shall first be licensed by 
the superintendent of banks." 

It is my opinion that when the 
officers of the association are not em­
ployed for the purpose of soliciting 
loans and/or the sale of stock in the 
association, no agents' license is re­
quired of them. In receiving voluntary 
applications, for which no commissions 
are paid, they are acting as officers 
and not agents of the association. We 
are unable to find any clear intention 
on the part of the legislature that such 
officers should be licensed. 

Opinion No. 220. 

Fairs-Montana State Fair-Repairing 
of Buildings-Appropriations. 

HELD: I. Money received as fees 
and collections of state fair grounds 
and appropriated for operation of state 
fair may not be used for repairs of 
buildings. 

2. Unexpended appropriations, if 
any, for state fair may not be used 
after the expiration of the time for 
which the appropriations are made. 

3. :vr oney may not be taken from 
the general fund of the state and used 
for repairs of state fair buildings with­
out appropriation. 
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