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collection of road or poor taxes; it 
has only changed the time when pay­
ment of the property tax upon auto­
mobiles shall be made. While it is 
true that road and poor taxes are a 
lien upon property, which would in­
clude automobiles, yet the legislature, 
prior to the enactment of Chapter 72, 
expressly provided the method of fore­
closure of such lien, which method 
shalI be by seizure and sale, and that 
method, unless otherwise ex~ressly 
provided for by Chapter 72, IS ex­
clusive. The board of county com­
missioners may, in their discretion, 
collect personal property taxes, which 
include poor and road taxes, from non­
freeholders at any time of the year 
(Sec. 1617), but the manner of such 
collection has not been extended by 
Chapter 72 of the 1937 Session Laws, 
but is expressly provided for in Chapter 
200, R. C. M. 1935. 

If it were the intention of the legis­
lature that an additional method for the 
collection of poor and road taxes be 
provided for, other than existed prior 
to the organization of the Twenty-fifth 
Legislative Assembly in the year 1937, 
that session of the legislature would 
have expressly so provided. It is an 
elementary rule of statutory construc­
tion and so provided for by statute, 
that' a court cannot insert in a statute 
that which is omitted, or omit that 
which is inserted. 

The tax referred to in Chapter 72, 
supra, which is required to be pa}d as 
a condition precedent to the regIstra­
tion of the automobile, has reference 
to the assessed property tax upon said 
automobile, and has no reference or 
application to the poor or road taxes. 
Therefore it is my opinion that your 
county tr~asurer shall not require pay­
ment of the road and poor taxes (but 
only the assessed property tax upon 
the automobile) as a condition pre­
cedent to registering said vehicle. 

Opinion No. 215. 

Taxation-Automobiles--Situs 
for Taxation. 

HELD: Automobiles must be as­
sessed for taxation in the county where 
they have a permanent location on 
January 1, regardless of the residence 
or domicile of the owner thereof. 

Anna M. Engels 
December 21, 1937. 

Fallon County Treasurer 
Baker, Montana 

Dear Madam: 

You have submitted the question as 
to whether or not license and tax for 
motor vehicles should be collected in 
the county in which the motor vehicle 
would be on January 1, 1938, or should 
it be taxed in the county which the 
applicant claims as his residence on 
said date, his residence being in a 
different county than where the vehicle 
would be situated. 

Section 2006 provides that the as­
sessor may examine any person in 
relation to any statement furnished to 
him, or which discloses property which 
is assessable in his county. 

Section 2010 provides: 

"Property situated in another coun­
ty. The assessor, as soon as he re­
ceives a statement of any taxable 
property situated in another county, 
must make a copy of such statement 
for each county in which the same is 
situated, and transmit the same by 
mail to the assessor of the proper 
county, who must assess the same as 
other taxable property therein." 

Section 2013 provides that the prop­
erty of every firm and corporation must 
be assessed in the county where the 
property is situated. 

Section 2015 provides that the capital 
stock and franchises of corporations 
and persons must be taxed in the 
county where the principal place of 
business of such corporation is located. 

Section 2016 provides that the per­
sonal property belonging to the busi­
ness of a merchant must be listed in 
the town where the business is carried 
on. 

Sections 2017 to 2022, inclusive, pro­
vide where the property of other and 
different character of business must be 
taxed. 

So much of Section 2023, as is ap­
plicable herein, provides: "AlI other 
taxable property must be assessed in 
the county, city, or district in which 
it is situated." Automobiles are in­
cluded in the above quoted provisions. 

The court said in the case of Flower­
ree v. Lewis and Clark County, 33 
Mont. 32, at page 37: 
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"'VI.' e are firmly of the opinion that 
the idea running through our assess­
ment laws is that property shall be 
assessed in its home county, for to 
that county it owes the duty of help­
ing to bear the burden of county 
government. And this was evidently 
contemplated by the legislature, for 
it made provision in the sections 
above referred to, as in others, for 
determining the actual home of the 
particular species of property." 

In determining where the automobile 
is situated on January I, the actual 
situs of the property shall govern. The 
old rule, as declared by the maxim, 
"mobilia sequuntur personam," has not 
been adopted by the State of Montana. 
The rule used to be that the situs of 
the property was presumed to be at 
the domicile of the owner. Such rule 
has not been adopted by our state 
legislature, nor approved of by our 
court. 

State ex reI. Rankin v. Harrington, 
68 Mont. 1. 

A person may be domiciled in one 
county and his automobile and other 
property may be situated in another 
county. The county where the auto­
mobile is situated, regardless of the 
owner's domicile, shall be the determin­
ing criterion. If the automobile is 
temporarily in your county, and merely 
passing through the same, and is in 
your county on January I, it does not 
mean that it is situated there, or that 
it can be taxed therein. In order to 
be taxed in your county on January I, 
the automobile must be situated there 
with permanent characteristics. The 
court said in the case of Coburn Cattle 
Co. v. Small, 35 Mont. 288, at page 
294: 

"While in some instances the mean­
ing of the lawmakers may be some­
what obscure, we are of opinion that 
what was intended was this: that all 
property shall be. assessed in the 
county which is its home. If the 
property be real estate, its actual 
situs determines the question of its 
home; if personal property belonging 
to a merchant, the county where the 
merchant's business is conducted de­
termines the home of such property; 
and likewise, if the property be range 
stock, its home is its accustomed 
range-in this case, Teton county. 

Any other construction would lead to 
the greatest possible confusion and 
open the door to tax dodging, for it 
was never intended that the county 
within which the particular personal 
property may chance to be, casually 
or in a transitory sense, on the first 
Monday of March shall be the county 
entitled to assess and collect the 
taxes upon it." 

It is a question more or less of fact 
for the county assessor to determine 
in deciding which county the automo­
bile is actually situated in, and each 
case will have to be independently 
decided upon the facts in that par­
ticular case, and subject to the appli­
cation of the rules of law, which we 
have generalIy and briefly outlined 
herein. 

Opinion No. 216. 

Counties-County Commissioners­
Relief-Transportation. 

HELD: County commissioners, with­
in their sound discretion, may provide 
transportation for relief workers on 
W. P. A. projects out of poor fund, 
when such transportation is necessary 
in order to provide relief work for the 
needy. 

December 23, 1937. 

Harold G. Dean, Esq. 
County Attorney 
County of Sanders 
Thompson Falls, Montana 

]\<1y dear Mr. Dean: 

We have your letter asking our 
opinion as to whether' or not your 
Board of County Commissioners can 
furnish transportation to W. P. A. 
workers upon a project in the west 
end of your county. Section 4465.4 of 
the Revised Codes of Montana, 1935 
provides: ' 

"The board of county commission­
ers has jurisdiction and power under 
such limitations and restrictions as 
are prescribed by law: 

"To provide for the care and main­
tenanc~ of the indigent sick, or the 
otherWise dependent poor of the 
county; erect and maintain hospitals 
therefor, or otherwise provide for the 
same, and to levy the necessary tax 
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