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tion to the conflict that exists, yet we 
believe that it is our duty in interpret
ing the law to adhere to the decision 
of the highest court of our state, as 
that court has definitely passed upon 
the question. 

Therefore, it is our opinion that the 
tax deeds acquired by your county on 
lands within the irrigation district, if 
lawfully acquired, are free and clear 
from the irrigation tax lien of the 
irrigation district, and that your county 
should not· levy an irrigation assess
ment upon said lands so acquired to 
meet the irrigation district assessment 
upon said lands, and that purchasers 
taking the said lands from the county 
take the same free and clear from 
irrigation tax liens. In conclusion, we 
may further state that in the event the 
county should quiet title to any of these 
tax deed lands, if possible, the bond
holder should be made a party de
fendant. 

Opinion No. 210. 

County Commissioners-Abstracts
Tax Deed Lands. 

HELD: County commissioners may 
legally purchase abstracts from a legal
ly licensed abstractor covering lands 
acquired by the county through tax 
deed. 

H on. W. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown: 

December 14. 1937. 

You have submitted the folowing: 
"May a board of county commis

sioners legally contract to purchase 
abstracts from a regularly licensed 
abstractor covering lands acquired by 
the county through tax deed? 

"The reason for submitting the 
question is that a certain county has 
acquired considerable tax deed lands. 
It is found that before these lands 
can be sold by the county, title must 
be quieted by court action. In order 
to intelligently file and prosecute the 
title actions, it is claimed that ab
stracts are necessary." 

Your question must be answered in 
the affirmative as it has been before 
the Supreme Court, and determined. 
We call attention to the case of Arnold 

v. Custer County, 83 Mont. 130, 269 
Pac. 396, and also to the recent case 
of State ex reI. Freeman v. Abstractors 
Board of Examiners, 99 Mont. 564, 
45 Pac. (2). 668. 

Opinion No. 211. 

Taxes-Special Assessments
Redemption. 

HELD: Special improvement as
sessments are taxes, and as such, 
subject to Chapter 70, Laws of 1937. 

December IS, 1937. 

Mr. George ]. Allen 
County Attorney 
Livingston, Montana 

Dear Mr. Allen: 

You request an interpretation of 
Chapter 70, Laws of 1937, with respect 
to the effect of that act on delinquent 
municipal special improvement assess
ments. 

Chapter 70 speaks of taxes and does 
not mention assessments. The ques
tion then is whether the word "taxes" 
include such assessments. This ques
tion has been answered by the Montana 
Supreme Court in State v. McFarlan, 
78 Mont. 156, holding, "The assess
ments for special improvements fall 
within the meaning of the word 'tax' 
and 'taxes' as used in Section 5214, 
Revised Codes of Montana, 1935." See 
also Thomas v. City of Missoula, 70 
Mont. 478; First National Bank of 
Glendive v. Sorenson, 65 Mont. 1. 

Therefore, it is plainly the legislative 
intent that property subject to de
linquent special improvement assess
ments should be redeemed by payment 
of the original assessment in the same 
manner as property subject to ordinary 
city or county taxes. 

Opinion No. 212. 

Liquor Licenses-Restricted District. 

HELD: Liquor license cannot be 
granted to operate in restricted district 
unless applicant operated a bona fide 
restaurant, cafe, hotel, etc.. in said 
restricted area for one year prior to 
approval of Liquor Act. 
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December 14. 1937. 
Mr. H. B. Landoe 
County Attorney 
Bozeman, Montana 

Dear Sir: 

You have submitted the question as 
to when a liquor license may be issued 
to an applicant whose place of business 
is within 600 feet, on the same street 
or avenue. of a building occupied ex
clusively as a church, synagogue or 
other place of worship or school. ex
cept a commercially operated school. 

Section 13, of Chapter 84 of the 1937 
Session Laws, provides: 

"No license shall be granted for 
any premises which shall be on the 
same street or avenue and within six 
hundred feet of a building occupied 
exclusively as a church, synagogue or 
other place of worship, or school, ex
cept a commercially operated school; 
the measurements to be taken in a 
straight line from the center of the 
nearest entrance of such school, 
church, synagogue or other place of 
worship to the center of the nearest 
entrance of the premises to be li
censed; except, however, that no li
cense shall be denied because such 
restriction may apply to any premises 
so located which are maintained as a 
bona fide hotel, restaurant, railway 
car. club or fraternal organization or 
society except similar places of busi
ness established and in actual opera
tion for one year prior to the passage 
and approval of this act." (Under
scoring ours.) 

The law provides that no liquor li
cense can be issued for any premises 
on the same street or avenue and 
within six hundred feet of a building 
occupied exclusively as a church. etc., 
or school, etc. An exception to the 
above restriction is made where the 
liouor licensee operates UDon premises, 
within said restricted district. which 
are maintained as a bona fide hotel, 
restaurant. railway car. club. or fra
ternal organization or society thereof. 
and which was established and in actual 
operation for one year prior to the 
approval of Chapter 84. The word 
"except" in the third to the last line 
of Section 13. supra. must be construed 
as though the word "or" was inserted 
therein and the word "except" omitted 
therein, and the legislature so intended 

such an interpretation to be placed 
upon said language, for the reason that 
the excepting provision to the restricted 
zone, as defined by the language in the 
latter portion of the act, modifies and 
refers to bona fide hotels which have 
been in operation for one year prior 
to the approval of the act. 

It was the intention of the legislature 
to create a restricted district within a 
specified distance from a church or 
school upon the same street or avenue; 
but at the same time it was the intent 
of the legislature, and it so recognized, 
that certain vested property rights and 
characteristics existed. in that the same 
privileges to acquire the right to dis
pense liquor and to acquire a license 
to do so should be extended bona fide 
hotels. etc.. within six hundred feet 
from said churches or schools. as the 
same class of businesses had which 
were located more than six hundred 
feet from said churches or schools; 
hence the statutory exception as found 
in the underscored language in Section 
13. 

To permit a person to now establish 
a hotel business, etc., and to now ac
quire a license for premises located 
within said restricted district. would be 
to nullify the law establishing a re
stricterl district, and would leave 
the door open to subterfuge, be
cause any person desiring to dis
pense liquor could establish a res
taurant, or similar business, upon 
said premises in conjunction with said 
liquor business. Therefore, it is my 
opinion that no liquor license can be 
granted to an applicant to operate 
within six hundred feet of a church or 
school used exclusively for such pur
poses. and on the same street or avenue 
unless said applicant maintained a bon; 
fide hotel, club, or fraternal organiza
tion, etc., in actual operation, for one 
year prior to the approval of Chapter 
84, and the word "except" as used in 
the third to the last line of Section 13 
shoul~, b,; construed as !hough the 
word or was found therem. 

Opinion No. 213. 

Schools and School Districts-Trans
portation - Indian Children. 

Federal Obligation. 

HELD: 1. No discrimination shall 
be made in payment of the State school 
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