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pair of buildings, and equipment for the 
same for the use of any or all high 
schools in such high school district, 
and to liquidate the indebtedness oc
casioned thereby. The obligation of 
the district so created is circumscribed 
to said expressed powers extended to 
it. 

The Gallatin County High School 
exists !IS it formerly existed, and its 
corporate powers were not disturbed 
or affected; it continues to retain its 
former powers, and the creation of the 
new district constitutes an additional 
and over-lapping corporate power. The 
corporate power of the Galatin County 
High School will continue to function 
as it formerly did, likewise will that 
of the Gallatin County High School 
District. but each in its own limited 
sphere. 

The powers of maintenance and oper
ation of the buildings have not been 
vested in the Gal1atin County High 
School District. and such power cannot 
be implied. The furnishing of insur
ance is a part of maintenance and oper
ation. and the new district has no such 
power extended to it to incur such an 
obligation. Such obligation is upon 
Gallatin County. 

The new school district is expressly 
authorized to construct. repair, and 
equip buildings for the use of high 
schools within said district. Such pro
jects are established for the use of the 
high schools. and in this case for the 
use of the Gallatin County High 
School. No power is vested in the 
new school district to own said project. 
The ownership is vested in the Gallatin 
County High School as distinguished 
from the Gal1atin County High School 
District. The statute under which the 
district was created has not limited the 
life of the school district for any 
definite term. Theoretical1y. at least, 
it is in continued existence, and during 
its life it is limited in its franchise to 
those matters hereinbefore expressly 
enumerated. In the event it cares to 
undertake additional projects, after the 
completion of the present project and 
its liquidation, it may do so without 
being again reorganized and re-estab
Iished, but after it has liquidated all of 
its obligations, in practical effect its 
duties are suspended. Therefore, it is 
my opinion that: 

Gallatin County will have to pay the 
cost of maintenance and operation, 
including insurance on the building 

erected by the Galaltin County High 
School District. 

Gallatin County will have to pay the 
cost of maintenance and operation. in
cluding the insurance of the high school 
building which was maintained as the 
Gallatin County High School and is 
now used in conjunction with the struc
ture erected by the Galaltin County 
High School. 

Gallatin County High School Dis
trict will retain its corporate powers 
indefinitely, but such powers will be 
limited to the express purposes defined 
by statute. and when all projects to 
be established have been established 
and liquidated, said district will have 
no further duties to perform, and while 
theoretically it will continue in exist
ence, yet for all practical purposes its 
corporate powers will cease. 

Opinion No. 206. 

Unfair Practices-Fair Price-Agri
cultural Products. 

HELD: 1. That fair price as used 
in Section 5-A of Chapter 80. Laws of 
1937. is synonymous with cost as used 
in the remainder of the act. 

2. When agricultural products are 
sold by the original producer they be
come articles of commerce and are then 
treated as provided by Section 3 of the 
Unfair Practice Act. 

December 8, 1937. 

Board of Railroad Commissioners 
The Capitol 

Gentlemen: 

You have asked for construction of 
Section 5-A, Chapter 80, Laws of 1937, 
and wish to know whether this par
ticular section is to be construed to 
conform with the remainder of Chapter 
80, or if it is to be construed as per
mitting a profit for the parties enu
merated in said section. 

Chapter 80, known and designated 
as the "Unfair Practice Act," (sec. IS) 
prohibits price discrimination with in
tent to destroy competition (sec. 1), 
and makes it unlawful "to sell, offer 
for sale or advertise for sale any article 
or product, or service or output of a 
service trade, at less than the cost 
thereof." (Sec. 3.) 
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This act is not a price fixing statute. 
Its purpose is declared in Section 14: 

"The legislature declares that the 
purpose of this. act is to saf~guard 
the public agamst the creation or 
perpetuation of monopolies. ';Ind to 
foster and encourage competitIOn, by 
prohibiting unfair and discriminatory 
practices by which fair and honest 
competition is destroyed or prevented. 
This act shall be literally construed 
that its beneficial purposes may be 
subserved." 

The legislature has followed ~he 
economic theory that wholesale cuttmg 
of prices, or cut-throat competition, is 
as disastrous to the general welfare of 
the consuming public as any other 
practice, and the legislature, by: enact
ing this chapter, has declared It to be 
the policy of the State of Montana that 
the method of bringing about monopoly 
control by unfair competitio~l and. dis
criminatory prices shall be 111t~rdl~ted 
in the same manner as comb1l1atlons 
and price fixing contracts. Then this 
act does not conflict with Article XV, 
Section 20 of the Montana Constitu
tion, or Section 10901, R. C. M. 1935, 
but is supplementary thereto. 

Section 5-A, to which you refer, was 
inserted into Senate Bill 19 as an 
amendment in the Committee of the 
Whole Senate, and the history of this 
section shows it had a stormy and 
turbulent career in both houses and 
was debated and considered by the 
committees and the members of both 
the Senate and the House of Repre
sentatives. The fact that it was in
serted as an amendment may account 
for the difference in the language of 
this section from that of the rest of 
the act. But in arriving at the legisla
tive intent with respect to this section 
it is necessary that the whole act be 
read together and a construction given 
the section that will make it harmonize 
with the title and avowerl purpose as 
set forth in Section 14. We must look 
not only to the language of the statute 
but to the subject matter of the act, 
the object to be accomplished and the 
purpose to be subserved, and an inter
pretation must be given it that will sus
tain its constitutionality and validity. 

Section 5-A reads as follows: 

"The following method shall be 
used in determining fair prices for 

agricultural products sold on. lo~al 
markets, in any trade area, d~stnct 
or city in which the major portion of 
any agricultural commodity or prod
uct is produced within or adjacent to 
said trade area, city or district. 

"Whenever 75% of producers of 
any agricultural product or com
modity marketing said products or 
commodities within any trade area, 
district or city shall determine "Y~at 
is a fair price based upon competitive 
and other factors for their product or 
commodity, it shall be deemed the 
fair price for such product or com
modity under the terms of this act. 

"Such producers through their r~g
ular constituted agents shall file With 
the Montana trade commission such 
fair price and request a. hear!ng for 
the establishment of fair pnces to 
jobbers, wholesalers, retailers and 
consumers of said agricultural prod
ucts or commodities. Any organiza
tion representing consumers shall not 
being denied representation at such a 
meeting. 

"After the establishment of such a 
schedule of fair prices for said agri
cultural products or commodities. it 
shall be a violation of this act for 
any producer, jobber, whole.saler or 
retailer to sell or buy any agrlcu)tural 
commodity or product below such 
price as established by the Montana 
trade commission and such action 
shall be deemed a violation of this 
act and punishable under the terms 
provided in this act." 

And applying the general rules of 
statutory interpretation to this sec~ion, 
it is evident that it was not the legisla
tive intent to fix prices for agricultural 
products any more than for the other 
products covered by the act. Section 
5-A speaks of the determination of 
fair price, and Section 3 talks of the 
cost. but it is implicit in the law that 
a fair price is the cost, and sales that 
are below cost or are discriminatory, 
are, by definition. unfair prices and un
fair practices. I n Section 3 the term 
"cost" is defined, as applied to pro
duction. to include the cost of raw 
materials, labor and overhead expenses 
of the producer. This method of ascer
taining the production costs of a manu
facturer is workable and efficient, but 
the legislature recognized that the 
variety and nature of the farm producer 
made it difficult and well nigh impos-
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sible to determine the cost or fair price 
of agricultural products in this same 
manner. Section 5-A provides the 
method of determination of fair price 
for this class of product. Once ascer
tained this fair price is to be the price 
at which the farmer sells to jobbers, 
wholesalers, retailers and consumers 
alike, and selling below this price 
makes the violator liable to the same 
penalties as producers under Section 3. 

Once agricultural products have been 
disposed of by the original producer 
they become articles of commerce and 
are treated in the same way that other 
such articles are treated. The cost will 
then be the invoice price, in this case, 
the price established by the hearing 
before the Montana Trade Commission, 
plus the cost of doing business as 
defined by Section 3. Section 5-A 
provides the machinery by which the 
farmer may take advantage of the 
Unfair Practice Act. After the goods 
leave the hands of the farmer. the 
original producer, there is no longer 
any need for this section, and the 
ordinary rules under the remainder of 
the act are then applicable. 

Opinion No. 207. 

Public Welfare-Grants-in-Aid. 

HELD: It is not required that 
an audit by the State Examiner be 
made before state department may 
make a grant-in-aid to a county for 
general relief purposes. 

2. Before the state department may 
make grant-in-aid to counties for pur
poses other than general relief, it must 
require an audit by State Examiner as 
provided under Section XI, Part I of 
Chapter 82, Laws, 1937. 

December 8, 1937. 
Hon. I. M. Brandjord 
Administrator, State Department 

of Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

At the last meeting of the State 
Board of Public Welfare, grants-in-aid 
to Lincoln and Sheridan Counties for 
general relief were approved, pending 
opinion as to whether or not, before 
making such grants, it is necessary, 
under the provisions of Chapter 82, to 

obtain an audit by the State Examiner. 
The Board has requested such an 
opinion. 

Part I of Chapter 82, Laws of 1937, 
contains the general provisions relative 
to the duties, functions and authority 
of the state and county boards and 
departments in the administration of 
the act. 

Section XI of Part I, in so far as 
grants-in-aid are concerned, provides: 

"(b) It is hereby made the duty 
of the board of county commissioners 
in each county to levy the six mills 
required by law for the poor fund and 
to budget and expend so much of the 
funds in the county poor fund for all 
purposes of this act as will enable the 
county welfare department to meet 
its proportionate share of such as
sistance granted in the county, and 
the county budget shall make pro
vision therefor and an account shaH 
be established for such purpose. If 
the six mill levy shall prove inade
quate to meet the county's propor
tionate share of public assistance un
der any part of this act and if the 
county board of commissioners is un
able to declare an emergency for the 
purpose of providing additional funds, 
and if an audit by the state ex
aminer's office proves this condition 
to be true and the county board has 
expended its poor fund only for the 
purposes levied, then such propor
tion of its public assistance as the 
county is unable to meet shall be paid 
from the state public welfare fund." 

It will be noted that this section au
thorizes the payment from state funds 
of "such proportion of its public assist
ance as the county is unable to meet." 
It does not provide that such payment 
shall be made to the county, but only 
that it be made "from the state public 
welfare fund." All assistance, except 
general relief, is paid directly from the 
state fund, and the county thereafter 
reimburses the state fund for its pro
portionate share of each kind of assist
ance, as is provided under Parts III, 
IV and V of the Act. When a county 
is unable to meet its proportionate 
share as required under these parts, 
then such proportionate share shall be 
paid from state funds. In other words, 
the state, in such event, shall pay the 
entire amount and shall not require re-
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