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tants, to-wit, the poor fund. But this 
of course contemplates transfers only 
of surplus in any funds, and not of the 
entire fund or funds, or of any part of 
such funds required for the purposes 
of that fund. 

Therefore, under the conditional re
quirement of the provisions of Chap
ter 82 quoted above, if the money 
within the poor fund budgeted for the 
purposes of Chapter 82 is exhausted, 
and an emergency exists such as men
tioned in Section 4470.3, and if the 
commissioners determine that any fund 
within the county has a surplus, it is 
required that the county commission
ers declare an emergency and call 
upon the Governor to issue his procla
mation, so that they may have author
ity to make such transfers into the 
poor fund. However, if the commis
sioners determine that there are no 
surpluses which can be transferred, it 
would be an idle act to call upon the 
Governor for the issuance of his proc
lamation. In such event. the county 
commissioners could not declare an 
emergency, and all other conditions 
having been complied with, it would 
be the duty of the state department 
to make a grant to such county. 

It is therefore my opinion, that 
Chapter 82 does not require that 
the poor fund be entirely depleted 
before the state will grant aid, but only 
that those accounts set up for the pur
poses of old age assistance, aid to 
needy dependent children, aid to needy 
blind, and general relief, be so de
pleted. 

If those accounts mcntioned are de
pleted, and transfer of surpluses from 
other accounts of the poor fund can
not be made, and no transfers can be 
made in accordance with Section 
4470.3, and all other conditions requi
site are shown to exist, the county is 
entitled to a grant in aid from the 
state welfare funds. 

General Relief, as provided in Chap
ter 82. does not include expenses of 
operation of county hospitals, salaries 
and expenses of a county physician, 
hospitalization of county patients at 
the State Tuberculosis Sanitarium, or 
other medical care of hospitalization, 
refund of poor taxes, interest on poor 
fund warrants, or expenses of burial 
of the poor. 

The county welfare board may use 
grants in aid for general relief, as that 
term is herein defined, but not for 

medical aid and hospitalization and 
other institutional care for indigent 
persons. 

An emergency exists with regard to 
the poor fund as this term is used in 
Chapter 82, when all accounts set up 
within the poor fund, for the purposes 
of all parts of Chapter 82, are ex
hausted, and there is a demand for 
relief, and there are no surplus moneys 
in other county funds, which. with 
authority of a proclamation of the 
Governor under Section 44703 Re
vised Codes of Montana, 1935, can be 
transferred to the poor fund. It being 
mandatory to levy the six mills, which 
is the statutory limit for the pOor fund, 
there can be no further levies, cven in 
an emergency. 

Opinion No. 201 

Pub I i c Welfare-Inter-State Tran
sients-Temporary Relief. 

HELD: The county board of public 
welfare has a discretion in determin
ing what length of time temporary 
relief to inter-state transients should 
be given, and each case must be de
termined upon the particular facts. 

November 29. 1937. 

Board of County Commissioners of 
Silver Bow County 

Butte, Montana 

Gentlemen: 

You have submitted to this office 
the question as to who are inter-state 
transients in relation to persons en
titled to relief under Chapter 82, Ses
sion Laws of 1937. 

An answer to your inquiry necessi
tates answering the question as to what 
length of time temporary aid may be 
granted. 

Paragraphs (a) and (d) of Section 
IT, Part II of said chapter provide: 

"(a) An applicant to be eligible 
for general relief must have resided 
in the State of Montana for a period 
of one year. six months of which 
must be in the county where appli
cation is made. 

"(d) Inter-state transients, without 
legal Montana residence, shaH not be 
eligible for continued assistance from 
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state funds but may, if in distress, re
ceive temporary relief from either 
state or county funds until such time 
as such transients may be returned 
to their state of legal residence or 
state of origin. If transient families 
are stranded and without means of 
return, their transportation may be 
paid from state funds." 

If a person has not resided in the 
State of Montana for a period of one 
year, and six months in the county 
where he has made application for 
relief, it may generally be said that 
he is an inter-state transient. An ab
stract definition of transient means a 
person who is in a community, place. 
or state, as the case may be, for a brief 
space of time. Webster's New Inter
national Dictionary defines transient 
as follows: "staying for a short ! ime; 
not regular or permanent; a brief 
duration." 

Paragraph (a) of Section II, Part Il, 
Chapter 82, supra, defines a person who 
is entitled to (continued) general relief, 
and by the process of exclusion and 
elimination. persons not entitled to 
such relief are inter-state transients 
and entitled to only temporary relief, 
as distinguished from continued gen
eral relief. Webster's New Interna
tional Dictionary defines temporary as 
follows: "lasting for a time only; ex
isting or continuing for a limited time 
only." 

Paragraph (d) of Section II, Part 
II of said chapter. provides that inter
state transients shall not be eligible 
for continued assistance from state 
funds, but may, if in distress. receive 
temporary relief from either state or 
county funds until such time as such 
transient mav be returned to his state 
of legal residence or state of origin. 
Such persons are excluded from con
tinued aid and shall receive only tem
porary aid until such time as they 
may be returned to their state of legal 
residence or state of origin. 

The statute does not establish a line 
of demarcation in reference to the time 
during which temporary aid shaH be 
extended. and to do so is obviously 
impossible. Each case must be gov
erned by its own facts. and generally 
the facts in every case are dissimilar. 
A family may have moved into Mon
tana, securing at the time what ap
peared to be permanent employment, 
and intending to separate from either 

the state of origin or state of legal 
residence, and intending to adopt :'lon
lana as the state of their permanent 
residence. In such a case temporary 
aid would be for a greater duration 
than it would be for a person with 
less fixed intention. In other words, 
the intent of the legislature was, and is, 
to invest discretion in the relief de
partment, either state or county as 
the case may be. in determining the 
length of time temporary aid can be 
extended to inter-state transients, and 
such discretion shall be exercised in 
accordance to all the facts in each par
ticular case. 

Opinion No. 202. 

Clerk of Court - Fees - Adoption -
Justice Court Appeals. 

HELD: The Clerk of Court has no 
authority to charge a fee for filing 
petition for adoption, or for filing 
transcript on appeal from Justice Court 
in a criminal matter. 

November 30, 1937. 

Mr. E. O. Overland 
County Attorney 
Big Timber, Montana 

My dear Mr. Overland: 

You have submitted, for my opinion, 
the following questions: 

"1. In adoption proceedings should 
the clerk of the court make a charge 
of $5.00 for filing the petition for 
adoption? 

2. In an appeal in a criminal case 
by the defendant in Justice Court to 
the District Court, should the clerk 
make a charge of $5.00 for filing the 
transcript of appeal?" 

Section 4918, and so much thereof 
as is applicable, provides: 

"At the commencement of each 
action or proceeding, the clerk must 
coHect from the plaintiff the sum of 
five dollars, and for filing a complaint 
in intervention the clerk must collect 
from the intervenor the sum of five 
doHars; 

"And the defendant, on his appear
ance, must pay the sum of two dollars 
and fifty cents (which includes al1 the 
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