
226 OPINIONS OF THE ATTORNEY GENERAL 

Opinion No. 187. 

Schools and School Districts-Trus­
tees-Tuition-Rate for N on­

Resident Pupils. 

HELD: When school trustees close 
their school under the provisions of 
Section 1010, R. C. ~l. 1935, they are 
authorized to pay to the district where 
their children are attending, a share of 
the cost of maintaining such school, 
based on the proportion in relation to 
the number of children of their dis­
trict bears to the total number of 
children enrolled in the other school. 

2. School trustees. under Section 
1015-3, R. C. M. 1935, have authority 
to charge tuition for non-resident pu­
pils, but such tuition charged must be 
reasonable. 

3. School trustees may charge only 
one rate for non-resident pupils; either 
that fixed by Section 1010, or by 1015-3; 
but not both rates. 

Mr. John J. Cavan 
County Attorney 
Jordan, Montana 

My dear ;\1 r. Cavan: 

November 2, 1937. 

You have submitted to this office 
the question as to what extent ·the 
trustees of a closed school can appro­
priate funds of their district to assist 
in the support of a school of another 
district where the children from the 
closed school have been sent. 

Section 1010, among other provi­
sions, provides that: 

"When a district is relieved of the 
necessity of supporting any school by 
the fact that all or a part of the 
children residing in the district are 
being provided with schooling in an­
other district. it shall be the duty of 
the trustees in the district holding 
no school to assist in the support of 
the school where the children of their 
district are attending, in proportion to 
the relation the number of children 
from their district attending school 
in another district bears to the total 
number of children enrolled in the 
school in the other district." 

Subdivision 3 of Section 1015 pro­
vides: 

"Every school board, unless other­
wise especially provided by law shall 
have the power and it shall be its 
duty: To determine the rate of tui­
tion of non-resident pupils." 

The designated portions of the above 
statutes must be read together in their 
application to your particular ques­
tion. 

Section 1010 authorizes the trustees 
of a district to close their schools, 
under certain conditions, and send their 
children to a school in another district, 
and when such is done the trustees of 
the closed school are authorized to 
assist in the support of the school 
where the children are sent, in pro­
portion to the relation the number of 
children from their district attending 
school in another district bears to the 
total number of children enrolled in the 
school in the other district. In other 
words, Section 1010 defines and cir­
cumscribes the exten t to which the 
trustees of the closed school may ap­
propriate the funds of their district in 
payment towards the cost of the school 
where the children have been sent. 

Subdivision 3 of Section 1015 au­
thorizes the district of the school 
where the children have been sent to 
determine the rate of tuition charge­
able for the children of the closed 
district. 

In the case of Peterson v. School 
Board, 73 Mont. 442, it is held that the 
trustees are acting in a quasi-judicial 
capacity, and that the board has dis­
cretion in fixing the amount of tuition 
charges. Although within the dis­
cretion of the trustees of the function­
ing school to admit children from a 
closed school, yet, having done so, 
we believe that the amount of tuition 
chargeable cannot be arbitrary or un­
reasonable, and that the closed school 
shall bear its proportionate share of 
the cost of maintaining the school 
where the children have been sent. 
Whether the funds paid by the closed 
school to the functioning school are 
paid under the guise or form of tuition, 
or maintenance. or in whatever char­
acter it may be styled, or under Sec­
tion 1010 or lOIS is immaterial. The 
total amount to be paid by the closed 
school to the functioning school shall 
be an amount in relation to the whole 
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cost of operating 'the functioning 
school as designated in the language 
found in Section 1010. In other words, 
the functioning school cannot collect 
its proportionate share, as defined in 
Section 1010, from the closed schools, 
and at the same time charge the closed 
school additional amounts for tuition. 

Opinion No. 188. 

Public Welfare-Purchaes by Board­
Purchasing Agent. 

HELD: 1. The state board of pub­
lic welfare has the authority to pur­
chase real or personal property neces­
sary and proper to carry out the pur­
poses of Chapter 82, Laws of 1937, and 
in making such purchases may do so 
on such terms and conditions and in 
such manner as it deems proper. 

2. The state board in making pur­
chases may do so on competitive bid, 
or in the open market. 

3. The provisions of Chapter 26. 
Revised Codes of Montana, 1935, has 
no application to the state board of 
public welfare. 

November 4, 1937. 

State Departmpent of Public Welfare 
Mr. B. L. McFerran, Purchasing Agent 
Helena, Montana 

Dear Mr. McFerran: 

You request an opinion on the fol­
lowing facts: 

The department issued invitations 
for bids on a quantity of woolen cloth 
to be given to the sewing room proj­
ects of the W. P. A. over the state; 
these invitations to bid were issued to 
merchants both in and out of the state; 
the samples submitted were of such 
low grade as to practically preclude 
the purchase of more than a small 
quantity from any particular bidder; 
you are advised by the Director of 
Women's and Professional Projects 
of the W. P. A. that the materials in 
question were unsuitable for the pur­
poses intended; namely, for the mak­
ing of women's and children's coats, 
skirts. dresses, etc. You further ad­
vise that specifications outlined in the 
invitations for bids were generally not 
lived up to; that there is an emergency 
need for these materials, in that they 

are to be used for the purpose of 
clothing children on relief for the 
winter, and it is necessary that the 
material be purchased at once in order 
that the same may be given the sew­
ing rooms for making into garments, 
and for distribution to the needy before 
cold weather sets in. The amount in­
volved in this purchase is considerably 
in excess of $5,000.00. 

Your question is as to whether or 
not the department may cancel or re­
ject all of any of the bids recei ved 
under the conditions outlined above, 
and purchase direct from vendors who 
can furnish the wanted material. or 
must the department make a further 
call for bids. 

The answer to this question would 
hinge upon the proposition of whether 
or not the department, under the law, 
is required to advertise for bids and 
award the contract to the lowest bid­
der. Incidentally, the question also 
arises as to whether or not the pur­
chases should be made by or through 
the state purchasing agent. 

In determining the authority or pow­
er of any office. board, department or 
commission of the state, we must look 
to the act creating it, or to the general 
law. Chapter 82, Laws of 1937. is the 
act creating your board and depart­
ment, and contains the law governing 
the powers, duties and authority of 
the department and of the board. to­
gether with the general law applicable 
where said act is silent. 

Chapter 26, R. C. M. 1935, creates 
the state purchasing department, de­
fines the duties of the state purchasing 
agent, and provides the method and 
procedure to be followed in the pur­
chase of supplies for the several offices, 
boards, departments and commissions 
of the state. Section 285 of this Chap­
ter provides: 

"Duties of state purchasing agent­
contingent funds for state depart­
ments. The state purchasing agent 
shall, under the restrictions of this 
act, have full and sole power and 
authority and it shall be his duty 
upon approval of the state board of 
examiners to contract for and pur­
chase or direct and supervise the pur­
chase and sale of all supplies of what­
ever nature necessary for the oroper 
transaction of the business of each 
and every state department, commis­
sion, board. institution, or official. 
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