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In creating such districts th!! com­
mission shan give first consideration 
to the factor of convenience of the 
patrons of the several schools. Com­
mon school districts may be grouped 
for the purpose of this act and when 
practicable high school districts shall 
be made up of contiguous and ad­
jacent common school districts, but 
the commission' must take into con­
sideration the existence or non­
existence of obstacles to travel, such 
as mountains and rivers and existence 
or non-existence of highways and 
distance to high school. No common 
school districts shall be divided for 
the purposes of this act but must be 
made a part of a high school district 
in its entirety." 

Said sections have been amended by 
Chapter 16, supra; and Section 1 of 
said chapter provides that: "in any 
county having a high school the board 
of trustees of the county high school, 
if there be one, and the boards of trus­
tees of any school districts maintaining 
high school, are hereby designated as 
the boards of trustees of the respective 
high school districts established under 
this act." 

Section 2 of said chapter provides 
that "in all counties having a high 
school, or high schools, a commission 
consisting of the county commissioners 
and the county superintendent of 
schools shall at the request of any high 
school board of trustees in the county 
divide the county, into high school 
districts for the purpose of this act, 
provided that the boundaries estab­
lished by said commission would be 
subject to the approval of the superin­
tt;ndent of public instruction." 

Section 1 of Chapter 16 by the use 
of the words "if there be one," denotes 
and contemplates that there may be no 
county high school in the county; and 
in the event that there is no county 
high school in the county, the boards 
of trustees of any school districts main­
taining high schools are authorized to 
undertake a program of public works, 
etc. It may be urged that the law, 
prior to the amendment, required as a 
condition precedent to the creation of 
such school districts. the existence of 
a county high school; but we do not 
feel that it is necessary or material for 
us to render any conclusion as to 
whether or not Chapter 47, supra, re­
quired the existence of a county high 

school before such a district could be 
created. Chapter 16 entirely omits the 
language found in Chapter 47 relating 
to a county high school, and makes no 
requirement that a county high school 
exist as a condition to the creation of 
high school districts. 

Opinion No. 185. 

Contracts for Deed-Filing and Re­
cording-County Clerk and 

Recorder-Duties. 

HELD: The county clerk and re­
corder is not required to accept a con­
tract to sen or convey real property 
for filing unless it .is also to be indexed 
and recorded. 

October 29. 1937. 

Mr. Homer A. Hoover 
County Attorney 
Circle, Montana 

Dear Mr. Hoover: 

You have asked if it is the duty of 
the county clerk and recorder to ac­
cept a duly signed and acknowledged 
contract for a deed for filing only, with­
out also recording it. 

Section 6901, R. C. M. 1935. provides 
that "the duties of county clerks, in 
respect to recording instruments. are 
prescribed by the Political Code." 

Section 4796 of that Code says: 

"He must, upon payment of his fees 
for the same, record, or correctly 
copy, separately, in large and well­
bound, or to be bound, separate books, 
either in a fair hand or by printing or 
by typewriting, or by the use of pre­
pared blank forms: 

1. Deeds, grants, transfers, con­
tracts to sen or convey real estate 
and mortgages of real estate, releases 
of mortgages, powers of attorney to 
convey real estate, and leases which 
have been acknowledged or proved; 
* * * 

IS. Such other writings as are re­
quired or permitted by law to be re­
corded' * * *" 
And S~ction 4799 provides: 

"Every county clerk, as ex-officio 
recorder, must keep: 

"1. An index of deeds, grants, and 
transfers, and contracts to sell or con-' 
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vey real estate, labeled 'Grantors,' 
each page divided into four columns, 
headed respectively: 'Names of grant­
ors,' 'Names of grantee,' 'Date of 
deeds, grants, transfers, or contracts,' 
and 'Where recorded'; 

"2. An index of deeds, labeled 
'Grantees,' each page divided into four 
columns, headed respectively: 'Names 
of grantees,' 'Names of grantors.' 
'Date of deeds, grants, transfers, or 
contracts,' and 'Where recorded'; * * * 

"27. A miscellaneous index, 111 

which must be indexed papers not 
hereinbefore stated." 

There the duty in each statute is to 
file and record, rather than only to file. 
There is a well defined distinction be­
tween filing and recording, in that filing 
consists of leaving an instrument with 
the proper officer to be kept in his care 
or custody for the purpose of record, 
while offering an instrument for record 
is to leave it to be entered upon the 
books for record. (Chapin v. Kings­
bury, 138 Mass. 194.) 

Filing carries with it the idea of per­
manent preservation of the paper so 
delivered and the idea of the custody 
of a public officer, in order that it may 
be a public record. (53 C. J. 607.) 
Generally, it is the duty of the recorder 
to receive and file, or to receive and 
record such instruments as by law are 
entitled to be filed or recorded. (Wey­
rauch v. Johnson, County Recorder, 
208 N. W. 706.) All officers are crea­
tures of the law and bound to obey it. 
The powers of each are limited and 
while some exercise powers which are 
defined in the fundamental law, the 
larger portion of them are statutory 
creation with duties and powers limited. 
When a duty is prescribed by legis­
lative enactment, it must be executed 
in the way directed by the law. (22 
R. C. L., Section 114, page 455.) 

The county clerk, by Section 4796, 
subdivision 1, must record deeds, 
grants, transfers and contracts to sell 
or convey real estate. Subdivision 15 
provides for a miscellaneous record but 
only for such other writings as are re­
quired or permitted by law to be re­
corded. Section 4799 requires that in­
dices be kept, indexing such instru­
ments, and one of the column heads 
is "Where recorded." In the light of 
these two sections, and the general 
rules of statutory interpretation, it 
would seem that the county clerk could 

only proceed in the manner set forth 
in the Code after receiving one of the 
instruments enumerated. The record­
ing statutes were unknown at common 
law and are purely statutory in origin. 
Such statutes are designed to give con­
structive notice of the existence of 
liens and encumbrances derogating 
from the title of property. The object 
of such laws which require or permit 
instruments to be filed, registered or 
recorded in a public office, is that the 
general public may proceed to the 
proper office and find the instrument 
so filed or recorded in the customary 
place, and, after reasonable search, be 
able to ascertain the state of the title 
and the liens or encumbrances against 
the property in which they are in­
terested. (53 C. J. 607; Lewis v. State, 
256 Pac. 1048, 32 Ariz., 182.) 

One of the purposes of the record­
ing acts is the avoidance of secret liens 
and the consequent frauds attendant 
upon them (Benner v. Scandinavian 
American Bank, Ann. Cas. 1914D, 702, 
131 Pac. 1149, 73 Wash. 488), and the 
intent is to give constructive notice, 
equally accessible to all subsequent 
parties. (Chamberlain v. Bell, 6 Am. 
Dec. 260, 7 Cal. 292; Flynn v. Gar­
ford Motor Truck Co., 270 Pac. 806, 
149 Wash. 264.) 

The doctrine of constructive notice 
is solely of statutory origin and while 
necessary in the commercial activity 
of modern affairs, is a harsh doctrine 
and should be cautiously and carefully 
administered. The application of the 
constructive notice doctrine in cases 
of recording in the wrong book, is 
analogous, and sheds light on the 
problem here. A better rule is stated 
in R. C. L., that a person is chargeable 
with notice of every instrument which 
a proper search would discover in the 
chain of title. (23 R. C. L., Section 92, 
page 229.) 

Hence, to carry out the intent of the 
recording statutes, it is the duty of 
the recorder to record an instrument 
in that place where a reasonable search 
will bring it to light. A deed or a con­
tract for a deed, though merely filed, 
becomes a part of the public record 
and has sufficient weight to impart 
notice; yet, it cannot be indexed and 
the instrument can only be found by 
searching in an unfamiliar and unex­
pected place. A reasonable search 
would entail looking through the stat­
utory indices where such instruments 
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are bound to be recorded but a search 
through all the records in the archives 
should not be required. 

In view of the statutes directing the 
county clerk, as ex-officio recorder, to 
file and record this type of instrument, 
and in view of the intent of the record­
ing act, it is my opinion that such a 
departure from habitual and customary 
usage as permitting the filing of a 
deed, grant, transfer, or contract to 
sell or convey real estate, without also 
recording and indexing it, as required 
by law, would not only be improper 
and iIlegal but would also be extremely 
dangerous from a viewpoint of sound 
public policy, and would open oppor­
tunities for fraud and mistake, tending 
to render the public records open to 
suspicion, douht and uncertainty. 

Opinion No. 186. 

Unfair Practices-Agricultural Prod­
ucts-Butter. 

HELD: That butter is not an agri. 
cultural product as used in Section 
5 (a) of the Unfair Practice Act. 

November 1, 1937. 

Mr. B. F. Thrailkill 
Chief of Dairy Division 
The Capitol 

Dear Sir: 

You have asked if hutter is an agri­
cultural product, so that the method 
in determining a fair price would he 
as set forth in Section 5 (a), Chapter 
80, Laws of 1937, or if it is a manu­
factured product so that the method 
used to determine fair price should be 
as set forth in the halance of said 
Chapter 80. 

An agricultural product is defined 
in 3 Corpus Juris Secondum, p. 361. as 
"That which is a direct result of hus­
bandry and the cultivation of the soil. 
The product in 'its natural unmanu­
factured condition." 

Quoting from the case of Getty v. 
Milling Co., 40 Kan. 281; 19 Pac. 617. 
In that case the question was whether 
flour was included within the meaning 
of the term agricultural products, and 
the court further said: 

"In one sense it may be said that 
flour is a product of agriculture. but 
in the common application of the 
term we think this is not true. As 

cotton is a product of agriculture, 
yet cotton cloth, or other fabrics 
made from' cotton, could hardly be 
termed 'agricultural products.' If the 
products resulting from the manufac­
turer of agricultural products are not 
to be determined by the common ac­
ceptation of the term 'agricultural 
products,' then this charter would em­
brace an innumerable variety of man­
ufactures and their products. Flour, 
being the product of manufacture, is 
not strictly within the purview of this 
charter." 

Montana has held that the term agri­
culture includes the raising and care 
of livestock and means the art of culti­
vating the ground, especially in fields 
or large quantities, including the prep­
aration of the soil, planting of the 
seed, raising and harvesting the crops. 
and rearing, feeding, and managing the 
livestock. De Fontenay v. Childs, 19 
Pac. 2nd, 651. Then in Montana a 
product of agriculture would include 
the natural products, of the rearing, 
feeding, and management of livestock. 
It has been held that dairy and poul­
try products are agricultural products 
and result from the lahor of those en­
gaged in agricultural pursuits. 

In District of Columbia v. Oyster, 
15 D. C. 285; 54 Am. R. 275, the ques­
tion was whether milk, cream, and 
eggs were agricultural products and 
the court said: "The product of the 
dairy, or the product of the poultry 
yard, while it does not come directly. 
out of the soil, is necessarily connected 
with the soil and those who are en­
gaged in the culture of the soil." 

Apparently, the answer to the ques­
tion turns on the matter of the in­
tervention of a processing between 
the natural product of the soil and 
the final product for the consumer. If 
there is no processing, as in milk, 
cream, eggs, wheat. cotton, the product 
is an agricultural product. If it is nec­
essary to manufacture it or treat it in 
some way, as grinding the wheat into 
flour, spinning the cotton, or churn­
ing the butter, then it passes from the 
category of an agricultural product to 
a manufactured product. 

Therefore, it is my opinion that but­
ter is not included within the defini­
tion of agricultural product as used 
by Section 5 (a) of said Chapter 80, 
and the fair trade price would be set 
for butter as for other manufactured 
products. 
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