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Section X (b) Part I, under the 
title "Powers and Duties of the County 
Board," provides: 

"(b) Each county board shall select 
and appoint, from a list as qualified by 
the state department, such staff per
sonnel as are necessary. The staff 
personnel in each county shall con
sist of at least one qualified staff 
worker (or investigator) and such 
clerks and stenographers as may be 
decided necessary by the county 
board. If conditions warrant, the 
county board, with the approval of 
the state department, may appoint 
one of the local staff of public as
sistance workers in a supervisory 
capacity. The staff personnel of each 
county department are directly re
sponsible to the county board, but the 
state department shaH have the au
thority to supervise such county em
ployees in respect to the efficient and 
proper performance of their duties. 
Public assistance staff personnel at
tached to the county board shall be 
paid from state public welfare funds. 
One-half of the administrative cost of 
the county department shaH be re
imbursed to the state treasurer by the 
county in accordance with the terms 
of this act." 

Under these provisions of Chapter 82, 
it is clear that only such persons as are 
qualified by the state department may 
be employed in the administration of 
assistance, including general relief. The 
Board of County Commissioners as 
such board has no authority to admin
ister general relief in the counties. 
Only as a Board of Public Welfare has 
it any authority in the administration 
or supervision of public assistance. 

It is, therefore, quite obvious, and 
is my opinion that a board of county 
commissioners as such board has no 
powers or authority in the administra
tion of assistance under any part of 
Chapter 82, but as a board of Public 
Welfare only can it function. As a 
board of county commissioners it has 
no authority to employ or permit any 
person to assist in general relief or any 
other assistance under Chapter 82. Not 
having such authority, it may not 
legally pay for such services out of 
any funds of the county. 

As a Board of Public Weelfare, it 
can only employ such persons as are 
qualified by the State Department and 
only such persons so employed may 
legally be paid. 

Opinion No. 177. 

Public Welfare-Charities and Re
forms-Superintendent Duties. 

HELD: 1. Under the provisions of 
Part VI C!f Chapter 82, Laws, 1937, 
the Supenntendent of Charities and 
Reforms performs the duties and has 
the authority as provided in Sections 
329-333 inclusive, R. C. M. 1935, 
under the supervision of the State 
Board of Public Welfare. 

2. In the absence of statutory au
thority requiring the Superintendent to 
present recommendations to the Board 
said Board is not required to, nor ha~ 
it any authority to act upon any such 
recommendations, and such recommen
dations are useless and idle acts. 

3. The only function of the State 
Board of Public Welfare as regards 
the administration of Charities and Re
forms is to make a report to the 
Governor, with such recommendations 
as it may deem advisable, so that the 
Governor may recommend to the Leg
islature such legislation as he deems 
advisable or necessary. 

4. The State Board has authority to 
investigate jails, and for that purpose 
has free access to jails and grounds at 
reasonable and convenient times. 

5. The State Board, or its staff per
sonnel, has no supervisory authority or 
control over Sheriffs or their deputies. 

October 13, 1937. 

Honorable I. M. Brandjord 
Administrator, State Department 

of Public Welfare 
Helena, Montana 

My Dear Mr. Brandjord: 

You have requested an opinion based 
on the following statements of facts: 

"Under Subsection (a) of Section 
IV of Part VI of the Public Welfare 
Act, the State Department of Public 
Welfare is, among other things, re
quired to perform the duties formerly 
exercised by the State Board of 
Charities and Reforms. The powers 
and duties of the State Board of 
Charities and Reforms are prescribed 
by Sections 325 to 335 inclusive of 
the Revised Codes of Montana, 1935. 
They include investigation and super-
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vIsion of the charitable institutions 
and correctional institutions supported 
by the State, also the duty of in
vestigating poor houses and jails in 
counties and cities. 

Under Subsection (c) of Section 
VII of Part I of the Public vVelfare 
Act, the State Department is also 
required to 'supervise private institu
tions providing care for the needy, 
indigent, handicapped or dependent 
adults.' 

At a meeting held June 21, 1937, 
the State Board of Public Welfare 
appointed Rev. Wm. Pippy of Helena 
to take over all the duties formerly 
performed by the State Board of 
Charities and Reforms. He carries 
the designation of Superintendent of 
Charities and Reforms. 

The question naturally arises of 
how far his powers extend in specific 
cases. You will find attached hereto 
a communication from Rev. Pippy 
dated August 13, 1937, and relating to 
the Missoula County Jail. What 
weight or authority do these recom
mendations reaIly carry? It is quite 
important that we have a clear under
standing of these matters from the 
beginning. Your opinion and advice 
will be appreciated." 

Subsection (a), Section 4 of Part VI 
of Chapter 82 of the 1937 Session Laws 
provides that: 

"The State Department shall per
form the duties and have all the pow
ers formerly invested in and exercised 
by the State Bureau of Child Pro
tection and the Montana Orthopedic 
Commission and the State Board of 
Charities and Reforms." 

These powers and duties are con
tained in Chapter 31 of the 1935 Codes, 
and particularly Sections 329 to 333 
inclusive of said Codes. 

Subdivision (b) of Section 4 of Part 
VI of Chapter 82, supra, provides that 
the Board shall "select and appoint, 
from a qualified list, such personnel 
as are necessary to efficiently super
vise and perform the purposes of this 
Part." 

The William Pippy you refer to is 
acting under the arbitrary style and 
designation of Superintendent of Chari
ties and Reforms, under said sub
division (b), and it is his duty to per
form such duties as may be required 
of him by the State Board of Public 

\Velfare in accordance to Chapter 31, 
supra, and particularly Sections 329 to 
333 inclusive. Upon securing such 
facts as he may be directed to secure 
by the Board, said Board, in accord
ance to Section 333, on or before the 
15th day of December in each year, 
shall prepare and make a report to 
the Governor, together with such sug
gestions and recommendations as it 
may choose to present upon the mat
ters involved. The duty of the so
called superintendent, or said member 
of the personnel staff, is to secure facts 
as requested and directed by said 
Board, and there is no statutory au
thorization for said superintendent to 
present any recommendations to the 
Board. If the statute does not require 
said styled superintendent to make such 
recommendations, it consequently fol
lows that the Board is not required by 
law to act upon such recommendations, 
and such recommendations are useless 
and idle acts. 

Section 8759 provides that: 

"That which does not appear to 
exist is to be regarded as if it did 
not exist." 

Section 8761 provides that: 

"The law neither does nor requires 
idle acts." 

LeClair v. School District 38, 74 
Mont. 385. 

The reason for requiring the Board 
to make a report to the Governor, with 
such recommendations it may choose 
to make, is to place the information in 
the Governor's possession, so that if he 
deems it desirable and advisable he 
may make the proper recommendations 
to the legislature upon the matter. 

The Board, among the duties devolv
ing upon it, has authority to investigate 
jails, which include county and city. 
For that purpose it has free access to 
all parts of the grounds and buildings, 
which includes the right to go into the 
jail proper. However, its investigation 
must be limited to the purposes spe
cificaIly defined by said Chapter 31, 
supra. If the said styled superintend
ent makes any recommendations, said 
recommendations are idle and useless, 
and the Board is not given any power 
to execute said recommendations other 
than reporting such matters to the 
Governor. 
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By way of illustration, in your ques
tion to us it appears that ~ 'lUf superin
tendent recommended to the Board 
that a new jail be constructed in a 
certain county. Such a recommenda
tion is useless, aimless, and lacks force. 
If said recommendation was passed on 
by the Board to the Governor, it would 
still be useless and of no value, for the 
reason that the Governor coultl not 
recommend to the legislature any ade
quate relief. To obtain such relief, it 
is necessary for the taxpayers of that 
particular county to vote bonds for the 
erection of a new jail. 

Section 8739 provides that: 

"\Nhen the reason of a rule ceases, 
so should the rule itself." 

In other words, there is no reason 
why said styled superintendent should 
make such or similar recommendation. 
It would b~ impossible for the superin
tendent, the Board, Governor, or the 
State Legislature to carry out such 
a recommendation or similar recom
mendations such as contained in the 
recommendation by William Pippy to 
your Board on August 13, 1937, in 
reference to the Missoula County jail, 
and neither he nor any of the officers, 
Boards, or Departments named have 
any control over the erection of a new 
jail; that control being in the hands 
of the taxpayers of Missoula County. 

Section 8755 provides that: 

"N 0 man is responsible for that 
which no man can control." 

Section 8760 provides: 

"The law never requires impossi
bilities." 

It follows that the Board should 
direct its personnel to investigate and 
report upon matters possible and sus
ceptible of being remedied. 

Neither can the Board, its styled 
superintendent, or personnel staff, act 
in a supervisory capacity over the 
sheriffs or jailers; the act gives them 
no such authority; the sheriff is a 
constitutional officer and derives his 
powers from independent statutory au
thority other than Chapter 31, supra, 
or Chapter 82 of the 1937 Session Laws. 

Opinion No. 178. 

Counties-Municipal Corporations
Appeals From Police Court

Fees, Witness-Sheriffs. 

HELD: 1. The county is liable for 
witness fees and costs of service on 
appeals from police court for violation 
of a city ordinance. 

Mr. J. W. Lynch 
County Attorney 

October 18. 1937. 

Fort Benton, Montana 

My Dear Mr. Lynch: 

You have submitted the following 
facts: 

The City of Fort Benton arrested a 
certain person for an alleged violation 
of a city ordinance, and such person 
having been found guilty in the police 
court appeals to the District Court, the 
action and appeal being in the name 
of the City of Fort Benton. The ques
tion being whether or not the county 
is liable for the payment of witness 
fees in this action. 

The enumeration of county charges 
is set forth in Section 4952, R. C. M. 
1935. Subsections 2, 3, and 4 provide: 

(2) "One-half of the salary of the 
county attorney, and all expenses nec
essarily incurred by him in criminal 
cases arising within the county. 

(3) The salary and actual expenses 
for traveling when on official duty, 
and for the board of prisoners al
lowed by law to sheriffs, and the 
compensation allowed by law to con
stables for executing process on per
sons charged with criminal offenses. 

(4) The sums required by law to 
be paid to grand and trial jurors and 
witnesses in criminal cases." 

Hence, the county is liable for ex
penses incurred by the county attorney 
in criminal cases arising within the 
county, for expenses incurred for exe
cuting process on persons charged with 
criminal offenses within the county, and 
for the sums required by law to be 
paid grand and trial jurors, and wit
nesses in criminal cases. There is no 
doubt about the validity of the claim 
presented, the only question being 
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