
OPINIONS OF THE ATTORNEY GENERAL 189 

vendor is a person engaged in the 
business of retailing to consumers by 
going from consumer to consumer, 
and your licensee sel1s only to retailers, 
and no other division of said ordinance 
provides for such license. The City 
of Helena would have the authority to 
impose, by ordinance, a license fee 
upon any person who buys or sells at 
wholesale, or contracts to buy or sell 
at wholesale, or who would handle at 
wholesale on account of, or as agent of 
another, al1 in accordance with Chapter 
229, supra, but inasmuch as the ordi­
nance above referred to imposes no 
such license upon such person, the City 
of Helena cannot now, under its present 
(.No. 1233) ordinance, impose such a 
hcense, and if it did impose such li­
cense, the license fee provided would 
h~~e. to be reasonable and not so pro­
hibitIve as to render Chapter 229 void, 
n.or so ex~essive as to render inopera­
tIve the hcense fee authorized to be 
imposed by your department. 

Under the present ordinance the city 
can impose a license upon hucksters 
sel1ing from house to house except 
their own grown products 'and the 
retail merchants are now' protected 
from such competition; but under Or­
dinance No. 1233, the retail merchant 
can buy direct from a person trucking 
such products here, without that person 
paying a city license if he has paid the 
state license and filed the requisite 
bon.d; and if the city desires to impose 
a hcense fee upon wholesalers who 
sel1 to retail merchants a new ordi­
nance will have to be ~doPted. The 
wisdom Of such an ordinance being 
addressed to the council and the people 
of Helena. 

Therefore, it is my opinion that 
under the present ordinance the City 

.. of Helena is without authority to li­
cense the licensee you have licensed 
under Chapter 229, and is without 
authority to arrest or impose penalties 
for a purported violation of said ordi­
nance by said licensee. 

Opinion No. 164. 

Motor Vehicles-County Treasurer. 
Delivery of License Plates. 

I;IELD: ~he County Treasurer may 
dehver the license plates to the appli­
cant in person or may mail them. 

Mr. T. F. Walsh 
Deputy Registrar 

September 29, 1937. 

of Motor Vehicles 
Deer Lodge, Montana 

My Dear Mr. Walsh: 

You have asked whether under Chap­
ter 72, Laws of 1937, the county treas­
urer is required to deliver the license 
plates to the applicant in person, or 
if delivery may be made through the 
mails. 

Section 1759.2 of the Revised Codes 
of Montana, 1935, as amended by Sec­
tion 3, Chapter 72, Laws of 1937, 
provides as follows: 

"Issuance of Receipt and Assign­
ment of Number Plates. Upon re­
ceipt of application for registration 
and payment of license fee and taxes 
as herein provided, the county treas­
urer shal1 file one copy of said appli­
cation in his office and issue to the 
applicant a receipt executed in tripli­
cate, delivering one copy of said 
receipt to the applicant, one copy to 
the county clerk and recorder and 
retaining one copy for his office; and 
he shal1 daily forward to the registrar 
of motor vehicles a duplicate copy of 
al1 applications for registration. The 
county treasurer shal1 also, and at 
the same time, assign such motor 
vehicle a distinctive number, viz., the 
license plate number. and deliver to 
the applicant two (2) license plates, 
as received from the registrar of 
motor vehicles which shal1 bear such 
distinctive numbers. The registrar 
shal1 ship said license plates to the 
various county treasurers by freight, 
so that they will be received by the 
county treasurer on or before January 
first of each year. It shal1 not be 
necessary for the county treasurer, in 
said receipt, to segregate the amount 
of said taxes for state. county, school 
district and municipal purposes." 

The question is upon the meaning of 
the word "deliver" as used in the fore­
going section. 

In Dodge v. Jones. 7 Mont. 121, the 
court said: 

"No particular act or formal cere­
mony is necessary to make a delivery 
in law. Any act done. coupled with 
the intent to change the ownership. 
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which has the effect to transfer the 
dominion over the thing sold to the 
buyer, is a delivery." 

See also, Cady v. Zimmerman, 20 
Mont. 225, 228; Nelson v. Davenport, 
86 Mont. 1, 8. 

Therefore, a delivery can be either 
a manual one or it may be a construc­
tive delivery. It has been held that 
delivery of goods to a common carrier, 
or delivery to the post office, addressed 
to a consignee,. is constructively a 
delivery to that consignee. 

Lake Shore M. S. R. R. Co. v. Na­
tional Livestock Bank, 53 N. E. 326. 

Therefore, it is my opinion, under 
Section 1759.2 as amended, that the 
delivery of license plates may be 
either a manual one, that is, person­
ally delivered to the applicant, or his 
agent; or may be a delivery by mail. 

Opinion No. 165. 

Public Welfare-County Commission­
ers-Old Age Assistance-Public 

Institution-Change of Resi­
dence-Liability of 

Counties. 

HELD: 1. State or County De­
partments of Public Welfare may not 
contract with private institution for 
care of old age assistance recipients 
and pay the grant directly to such 
institution, but recipient may use his 
grant for such purpose. 

2. County Commissioners may legal­
ly pay from poor fund directly to 
recipient a sum in addition to assistance 
grant to permit him, if he so desires 
to live in a private home or institution. 

3. County Commissioners may legal­
ly contract for burial of recipients of 
old age assistance. 

4. A recipient of old age assistance 
may voluntarily live in a private home 
or institution outside county of his 
legal residence within the state, with­
out changing his legal residence, and 
county of lega I residence is not thereby 
relieved of liability for payment of 
assistance grant or burial expenses. 

September 24, 1937. 

Mr. 1. M. Brandjord 
Administrator, State Department 

of Public Welfare 
Helena, Montana 

Dear Mr. Brandjord: 

You have advised me of the request 
of Reverand T. S. Stockdal, President 
of the Montana Home for the Aged 
at Billings, Montana, for information 
as to whether this home may take care 
of recipients of old age assistance. This 
brings up several questions which have 
arisen throughout the state and re­
quires an interpretation of the pro­
visions of Chapter 82, Laws, 1937, as 
well as of other statutes dealing with 
the powers and duties of the Depart­
ment of Public Welfare, and of the 
county commissioners with relation to 
care of the aged and infirm. 

The questions specifically raised may 
be summed up as follows: 

(1) Can the State or County De­
partment of Public Welfare contract 
with the Montana Home for the 
Aged, or other similar institution, for 
the care of old age recipients? 

(2) Can county commissioners con­
tract with such home for care of 
such recipients and pay therefor a 
sum in addition to the grant? 

(3) If a recipient leaves the county 
of his legal residence and goes to 
such home for care, is the county of 
his legal residence relieved of lia­
bility for his assistance grant after 
six months, and would the county 
wherein such home is located be liable 
for assistance to such recipient after 
six months residence therein? 

(4) In case of the death of a re­
cipient while living in said home, 
what county would be liable for burial 
expenses of such recipient? 

(5) Can the county of legal resi­
dence of such recipient contract with 
such home for the burial of such 
recipient? 

In solving these questions, it is neces­
sary to take into consideration the 
provisions of the Federal Social Se­
curity Act, and the rules, regulations 
and interpretations thereunder, as well 
as all statutory and constitutional pro­
visions of our state. 
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